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On April 3, 1987, the Norwich Board of Education filed with the
Connecticut State Board of Labor Relations (Labor Board) a complaint
alleging that the Norwich Teachers League (League) had engaged and was
engaging in prohibited practices within the meaning of the School Board-
Teacher Negotiations Act (the Act) in that the League breached its duty to.
bargain in good faith by refusing to acknowledge that salary schedules
awarded through binding arbitration included payment for additional time to
be worked by teachers during the 1987-88 and 1988-89 school years. This is
Case No. TEPP-10,547.

On April 20, 1987, the League filed with the Labor Board a complaint
alleging that the School Board had engaged and was engaging in prohibited
practices within the meaning of the Act in that the School Board breached
its duty to bargain in good faith by refusing to negotiate over the payment



for additional time to be worked by teachers during the 1987-88 and 1988-89
schcol  years. This is Case No. TPP-10,578.

On August 26, 1987, Labor Board Agent John W. Kingston recommended that
the League’s complaint in Case No. TPP-10,578 be dismissed based upon the
report of Assistant Labor Relations Agent Kenneth Hampton who had
investigated the cases. After the requisite preliminary administrative
steps had been taken, the two cases were consolidated for hearing before the
Labor Board.

on December 8, 1987, the parties appeared for a hearing on both cases.
The parties were represented and provided a full opportunity to adduce
evidence, examine and cross-examine witnesses and make argument. Both
parties filed written post-hearing briefs with the Labor Board by April 8,
1988.

On the basis of the record before us, we make the following findings of
fact, conclusions of law, order, and dismissal of complaint.

Findings  of Fact

1. The School Board is a local board of education subject to the Act.

2 . The League is an employees’ representative organization within the
meaning of the Act representing the teachers’ unit in Norwich.

3. The parties had a collective bargaining agreement in effect between
them covering the teachers’ unit for the period July 1, 1985 through June
30, 1988 (the Original Contract).

4. The Original Contract contained the following provision:

ARTICLE XI
EMPLOYMENT DAY AND YEAR

In the event that the Board changes the number of days
teachers are required to work or makes a material change in
the length of the work day for teachers, the Board shall
bargain over the impact of such change with the League. If
the parties reach impasse without reaching agreement,
within sixty (60) days of the initial negotiations meeting,
the dispute shall be submitted to last best offer interest
arbitration for resolution.

5. In 1986, during the middle of the term of the Original Contract,
the Connecticut General Assembly enacted Public Act 86-1, the Education
Enhancement Act (the Enhancement Act).

6. The Enhancement Act made substantial amounts of state funds
available to local school districts for the purpose, inter alia, of- -
increasing teacher salaries.

7. Certain agreements concerning participation in the Enhancement
Act’s salary programs were required between a local school district, the
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town government in which the school district was located, and the exclusive
bargaining representative for the teachers’ unit in the school district
before the school district could receive portions of the Enhancement Act’s
funds . Norwich was a “trigger town” under the Enhancement Act and therefore
had greater flexibility in how’  to spend Enhancement Act funds than most
other towns in the state.

8. The distribution of Enhancement Act funds was subject to the bind-
ing interest arbitration procedures of the School Board-Teacher Negotiations
Act in the event that a local school district receiving Enhancement Act
funds could not reach agreement with the exclusive bargaining representative
of the teachers’ unit on how those funds were to be distributed.

9 . In reaching agreement with the City of Norwich to participate in
Enhancement Act programs, the School Board advised the City that it would
increase the length of the teacher work day and teacher work year.

10. Based in part upon this representation, the City agreed to
participation in the Enhancement Act.

11. On October 23, 1986, the School Board and the League began nego-
tiations concerning distribution of Enhancement Act teacher salary funds.

12. There were at least ten negotiating sessions between October 23,
1986 and January 14, 1987.

13. Throughout these negotiations, the School Board made it clear to
the League that the teacher work day and work year would be increased
beginning with the 1987-88 school year and that any agreements concerning
teacher salaries would be in exchange for the increased work time.

14. The League understood this and in response sought a more favorable
distribution of the Enhancement Act salary funds than it otherwise might
have sought in the negotiations.

15. A key goal of the League in the negotiations was to use Enhance-
ment Act funds to increase the salary at the maximum step of the Masters
degree column to $40,000 in school year 1988-89. This also included
extending the Original Contract to cover school year 1988-89 and required
funds from the City (in addition to Enhancement Act funds) to cover salary
increases in 1988-89.

16. Through most of the negotiations, the School Board resisted the
League’s position of a $40,000 salary at Masters maximum and the League
resisted the idea of increased work time.

17. By January 14, 1987, the School Board substantially reduced the
amount of additional time which it intended to add to the teachers’ work
schedule to one additional non-instructional work day in school year 1987-
88, another additional non-instructional work day in school year 1988-89,
and forty-five (45) minutes in the work week, twice per month, beginning in
school year 1988-89.

18. Additionally, the School Board agreed that with the additional
work time, it would agree to a teacher salary schedule including a salary of
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$40,033 at the maximum step of the Masters column beginning with school year
1988-89.

19. Cm January 14, 1986, the League’s negotiating team agreed to the
salary schedule containing a $40,033 1988-89 salary for the Masters maximum
step and agreed that the salary schedule and the increases in salary which
it represented would cover the increased work time described in finding
seventeen (17) supra.

20. This agreement, together with other agreements (the specifics of
which are not relevant to the present case), formed a full tentative
agreement on the contract reopener/extension negotiations and the League
submitted the tentative agreement to its membership for ratification.

21. On January 23, 1987, the League’s membership voted 146 to 99 to
reject the tentative agreement.

22. Members of the League’s negotiating committee informed the School
Board’s Assistant Superintendent William Juzwic that the membership had
rejected the tentative agreement because it included the extra work time.
Juzwic was further told that the tentative agreement would be acceptable if
the School Board would drop the additional work time requirements.

23. Juzwic responded that the School Board’s agreement to the salary
schedule and the increases in salary which it represented was and continued
to be in exchange for the additional work time requirements to be imposed by
the School Board.

24. Since the tentative agreement had been rejected, the negotiations
proceeded to binding interest arbitration.

25. The sole disputed issue in the binding interest arbitration
proceedings was the question of the salary schedules.

26. Because the League knew that the School Board was going to impose
the additional work time requirements, the League increased its salary
schedule demands and submitted to the arbitration &panel  a last best offer
which, inter alia, would have required a 1988-89 Masters maximum salary of
$ 4 1 , 0 9 1 .  -

27. The last best offer which the School Board submitted to the
arbitration panel was the same salary schedule agreed to in the rejected
tentative agreement.

28. On March 16, 1987, the arbitration panel issued its award. It
rejected the salary schedules proposed in the League’s last best offer and
selected the salary schedules proposed in the School Board’s last best
offer.

29. Because the language of Article XL of the Original Contract was
not in dispute during the negotiations and the arbitration proceeding, it
was included among the agreed-upon provisions of the New Contract and
(except for changing the numbering from Roman numerals to Arabic numbers)
appeared in the New Contract as it had appeared in the Original Contract:
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ARTICLE 40
EMEWYMENT  DAY AND YEAFt

In the event that the Board changes the number of days
teachers are required to work or makes a material change in
the length of the work day for teachers, the Board shall
bargain over the impact of such change with the League. If
the parties reach impasse without reaching agreement,
within sixty (60) days of the initial negotiations meeting,
the dispute shall be submitted to last best offer interest
arbitration for resolution.

(Exhibit 27)

30. The School Board was scheduled to formally act upon adoption of
the school calendar for school year 1987-88 at its March 31, 1987 meeting.
The proposed calendar for action included the additional non-instructional
teacher work day which the School Board had previously notified the League
would be added in that school  year.

31. Prior to the School Board’s March 31, 1987 meeting, League
President Marlene J. Brown sent the following letter to the School Board
President Jeanne Johnson on March 26, 1987:

Article XL, in the Professional Agreement Between the
Norwich Board of Education and the Norwich Teachers League,
states that “in the event that the Board changes the number
of days teachers are required to work or makes a material
change in the length of the work day for teachers, the
Board shall bargain over the impact of such change with the
League. I1

At the Board of Education’s March 31, 1987 meeting, the
school calendar will be voted upon. If the Board votes to
accept this calendar, it will add one working day to the
teachers’ present working year of 186 days.

Upon this action, the Norwich Teachers League requests
that the Board negotiate the impact of this change.

(Exhibit 31)

32. At its March 31, 1987 meeting, the School Board voted to formally
adopt its proposed 1987-88 school calendar , including the additional non-
instructional teacher work day.

33. Also, on March 31, 1987, Johnson responded by letter to Brown’s
letter of March 26, 1987:

On March 31, 1987, the Norwich Board of Education
affirmed its earlier decision to extend the school year to
187 days for the 1987-88 school year, by adopting a school
calendar containing 187 days.

The Board and the League have already negotiated over
the impact of the 187th day and other additional time in
the recently concluded negotiations.

(Exhibit 2)
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34. Thereafter, the complaints at issue in the present case were filed
with the Labor Board.

Conclusions of Law

1. The League’s pursuit of a second set of mid-term negotiations and
arbitration over increased compensation for additional work time pursuant to
Article 40 of the Contract constituted a failure to negotiate in good faith
and a prohibited practice, because the League) knew at the time it asserted a
right to a second set of negotiations that the question of increased compen-
sation for the additional work time in question already had been negotiated
and resolved in the arbitration award that had been rendered just ten days
beforehand.

2. The School Board had no duty to negotiate or arbitrate the question
of increased compensation for the additional work time in question because
the parties had already negotiated and arbitrated that question.

3. Attorney’s fees and related costs will not be awarded in a case
such as the present because despite the subjective bad faith and frivolous
defense of the League , such an award in this case could have a chilling
effect on the willingness of future parties to test their legal rights in
good faith.

Discussion

The principles which govern these cases were discussed by us last year
in Ansonia Federation of Teachers, Decision No. 2570 (1987):

The Board of Education contends that the Federation’s action...
constituted pursuit of a grievance in subjective bad faith. Both
parties correctly focus on the issue of the existence of subjec-
tive bad faith and cite Bristol Federation of Teachers, Decision
NO. 1656 (1978). In that case we assumed, without deciding, that
the filing of a grievance may constitute a prohibited practice.
There we set forth the pertinent standard for a case such as that
before us now, stating:

. ..the filing of a grievance will not violate the Act
unless complainant sustains the burden of proving, by
a fair preponderance of the evidence, that respondent
filed the grievance in actual subjective bad faith in
the sense that it knew the issue presented by the
grievance was settledin prior negotiations so that

‘the grievance itself amounted to a repudiation of an
agreement previously reached.

Of course such actual bad faith may be shown cir-
cumstantially as where the claim embodied  in the
grievance flies in the face of clear contractual
language. But unless we find such bad faith we shall
not find a prohibited practice.

x x x
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Cur comments in Bristol about the role of contractual
language as circumstantial evidence should not be read as a sign
of a superficial test that precludes our overall assessment of
the evidence. . ..the key criterion is whether or not there was
subjective bad faith. We must look at all the evidence to
determine that. . . . .

. . . We suspect that such a showing will be rare. As our
discussion in Bristol reflects, the public’s interest in labor
peace requires that we be very cautious before we penalize
resort to the grievance-arbitration procedure. Similar policy
considerations, i.e. the need to keep open the avenues of legal
redress, also formed the basis for other decisions where we have
found that a party pursuing a debated legal claim did not commit
a prohibited practice in the absence of subjective bad faith or
improper ,motivation, Hartford Board of Education, Decision No.
2032 (1981) . See also City of New Haven, Decision No. 1325
(1975) (discussing principles in context of subpoena request).

(Ansonia at pp.4 and 5)

The grievance filed by the union in the Ansonia case was filed to compel
mid-term negotiations over additional compensation for increased work time.
In the Ansonia case, we were asked to infer bad faith on the union’s part in
bringing the grievance because the clear language of the collective bargain-
ing agreement supported the board’s position that compensation for the
increased time in question had already been negotiated and agreed to by the
parties. Unlike Ansonia, the School Board’s position in the present case
does not rest upon devining the actual understanding of contract language
held in the minds of the union’s negotiators. Rather, the present case
rests upon the good faith of the League’s negotiators regarding their m
conduct. As was set forth in the findings of fact and as is surrmarized
below, it is plain beyond a shadow of a doubt that the League knew that the
question of compensation for the additional work day in school-&r  1987-88
had been resolved in the binding interest arbitration proceedings. Despite
this knowledge, the League has sought to bring the School Board into mid-
term negotiations and arbitration a second time on that very same question.
This constitutes bad faith bargaining under Ansonia and the line of cases
cited therein.

under the law as it existed in 1987, the School Board had the right to
unilaterally increase the working time of teachers. West Hartford Education
Association, Inc. v. DeCourcy  162 Conn. 566, 579-80 (1972); North Branford
Board of Education v. North Bianford  Federation of Teachers, Docket No.
226489 Suprior Court, Judicial District of New Haven (July 18, 1984).
However, the League had the right to negotiate over increased compensation
for unilateral increases in teacher work time. New Canaan Board of Educa-
tion, Decision No. 2400 (1985).
%on this score.

There is no doubt that the League knew the
That is why it negotiated Article 40 in the first

place. Article 40 added to the existing statutory requirement an additional
requirement that mid-term negotiations over additional compensation for
increased work time end in arbitration if agreement is not reached between
the parties. Throughout the mid-term negotiations resulting from the
Enhancement Act and throughout the binding arbitration proceedings which
followed, the League knew there was going to be increased work time imposed
and by January 14, 1987, when the tentative agreement was reached, the
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League knew exactly how much work time was going to be added and when it
would go into effect. The facts in this case speak unequivocally and with
pellucid clarity. The League consciously bargained and arbitrated the
question of additional compensation for this added work time. The arbitra-
tion proceeding resolved the question of what compensation would be given
for the additional work time. Despite this, the League demanded a second
set of negotiations under Article 40 as if the just concluded mid-term nego-
tiations and arbitration process had nothing to do with increased compensa-
tion for the additional work time. The argument now asserted by the League,
that it could not have been bargaining and arbitrating the increased work
time because the School Board did not act formally upon a school calendar
until after the arbitration had concluded, is frivolous.

Moreover, the rapidity of the League’s repudiation of the import of the
mid-term negotiations and arbitration with respect to additional compensa-
tion for the increased work time, coming so soon after the arbitration award
was rendered, gives every indication that this was part of a plan conceived
but concealed by the League while the negotiations and arbitration were
still ongoing. The League’s conduct gives every indication that it planned
to seek new mid-term negotiations and arbitration if it lost the salary
schedule issue in the then ongoing arbitration. At the same time, the
League deliberately allowed the School Board to believe that the ongoing
arbitration would dispose of all those issues. Apart from the impossibility
that the League could have entertained a good faith belief that it was
entitled to a new set of negotiations and another arbitration proceeding on
the very questions already negotiated and which were resolved in arbitra-
tion, the League’s non-disclosure of its plan constituted bad faith bargain-
ing and a failure to participate in good faith in the arbitration process.
Our view of analogous conduct was explained in Town of Guilford, Decision
No. 1715 (1979) wherein, after the conclusion of contract neqotiations,  the
municipal employer claimed that it needed to eliminate a position because
the salary was too high, yet in the immediately preceding months the
employer had bargained to agreement the salary level of the position without
ever expressing a concern that the position was overpaid. In that case, we
stated that such non-disclosure of a material fact during the bargaining
process is at least inconsistent with gocd  faith bargaining.

During all this time [the1  board had a fixed intention to phase
out Maher’s  position and ultimately to eliminate it. Yet this
intention was at no time disclosed to Maher,  to her attorneys, or
to the Union. Whether this non-disclosure would amount to fraud
and deceit may be questionable. See D. B. Wriqht and J. R. Fitz-
qerald, Connecticut Law of Torts, Section 139 (2d  ed. 1968).*  It
comes perilously close to the line when coupled with the aqree-
ment in January-1977 to include the position in the bargaining
unit. At any rate we do not think that the resolution of the
question before us depends on whether the non-disclosure would
support an action for deceit. In the total context here it is
inconsistent with bargaining in good faith.

* Even in this field, however, “The  law appears to be working
toward the ultimate conclusion that full disclosure of all
material facts must be made where elementary fair conduct demands
it .‘I W. Prosser on Torts, 698 (4th ed. 1971). Cf. Restatement
of Torts Second Section 551.

(Guilford, p,  6)
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In the present case, the League knew full well that the School Board was
relying upon the words and actions of the League which bespoke a clear
mutual understanding that the question of additional compensation for the
increased time would be resolved with finality in the ongoing arbitration
proceedings. The League’s conduct in the present case goes well beyond the
conduct of the employer in the Guilford case.

The foregoing discussion resolves both complaints. The School Board’s
complaint is sustained. The League violated its duty to bargain in good
faith. The League’s complaint is dismissed. The School Board was within
its rights to refuse to negotiate and arbitrate for a second time the
question of additional compensation for the increased work time.

The remaining question is the remedy. When a respondent’s defenses are
wholly frivolous and raise non-debatable issues , as is so here, we typically
include an award of the attorney’s fees and related costs incurred by the
respondent. However, we decline to do so in a case such as the present
where the illegal conduct in question primarily is comprised of an assertion
of rights or an attempt to test claimed rights before a tribunal (e.g.
arbitration, the Labor Board, etc.). In such cases, awarding attorney’s
fees and related costs could have the effect of chilling future good  faith
efforts to test one’s rights because of fear that we would find the effort
made with subjective bad faith and impose the heavy burden of paying the
other side’s litigation costs. Although we are confident of our ability to
distinguish between those few cases , such as the present, where a right is
asserted in subjective bad faith and the vast majority of cases where that
is not so, we do not wish to create a spectre  which may chill litigants
whose cases fall within the latter category.

Order and Dismissal

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the School Board-Teacher Negotiations Act, it is
hereby

ORDERED, that in Case No. TPP-10,578,  the complaint filed by the
Norwich Teachers League be, and the same hereby is, dismissed.

It is further

ORDERED that in Case No. TEPP-10,547, filed by the Norwich Board of
Education, the Norwich Teachers League shall

I. Cease and desist from demanding negotiations and/or arbitration
pursuant to Article 40 of the Contract over additional compensation for the
increased work time described in finding of fact seventeen (17) herein.

II. Take the following affirmative action which the Labor Board finds
will effectuate the policies of the Act:

(a) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, on its bulletins
boards throughout the school system, a copy of this Decision,
Order and Dismissal of Complaint in its entirety; and
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(b) Report to the Connecticut State Board of Labor Relations
at its offices in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30) days of
the receipt of this Decision, Order and Dismissal of Complaint of
the steps taken by the Norwich Teachers League to comply
therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea

lD:

John Piacenza, NTL President
317 Salem Turnpike
Norwich, Connecticut 06360

CERTIFIED (RRR)

Jack Scheibenpflug, CEA UniServ
Perkins Corner Professional Center
10 Higgins Highway
Mansfield Center, Connecticut 06250

William J. Dolan, Esq.
Connecticut Education Association
21 Oak Street
Hartford, Connecticut 06106

Mr. Walter W. Juzwic
Acting Superintendent of Schools
Norwich Board of Education CERTIFIED (RRR)
Court House, Mahan Drive
Norwich, Connecticut 06360

Saranne Murray, Esq.
Shipman  & Goodwin
799 Main Street
Hartford, Connecticut 06103
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