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As ociation)  filed with the Connecticut State Board of Labor Relations (the
La

t hi

On October 6, 1986 the Thomaston Education Association (the

r Board) a complaint alleging that the Thomaston Board of Education-  (the
SC 001 Board) had engaged in a prohibited practice within the meaning of
Se tion lo-153e(b)  of the School Board-Teacher Negotiations Act (the Act) in

t the School Board had eliminated the position of Chairman of the English
De

!r

rtment in response to an arbitrator's order that teacher Fred Schipul be
pl ted in that position. The Association complained that the School__Board's
el,mination  of the position for that reason interfered with Schipul's right
to~grieve  and constituted discrimination for filing a grievance.

After the requisite preliminary administrative steps had been taken the
ca e was brought before the Labor Board for a hearing on April 27, 1987.
Thi parties were provided a full opportunity to adduce evidence, examine and
cross-examine witnesses, and make argument. Briefs were filed by both
parties, and the last brief was received on June 25, 1987.

~ On the basis of the record before us, we make the following findings of
fact, conclusions of law, and order.

Findinqs of Fact

/ 1. The School Board is a local board of education within the meaning
of /the School Board-Teacher Negotiations Act.
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I.

.

~ 2. The Association is the exclusive bargaining representative for a
teachers’ unit of the School Board.

~ 3. Fred Schipul is an English teacher at Thomaston High School, where
he ~has  taught for eighteen-years. .

~ 4.

g

In December 1985 Schipul applied for the position of English
de rtment chairperson, for which the School Board had posted a notice of
va cy.

) 5. In January 1986 the School Board awarded the position to a less
se ior English teacher based on its determination that the less senior
t e
+

er was more qualified to perform the “responsibilities”  which were
li ted on the job posting.

) 6. The 1982-1985 and 1985-87 collective bargaining agreement contained
Artiicle  19, “Promotions” which is applicable to the filling of department
heab  vacancies.
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7. Based on the effective dates contained in the contractual duration
;es  and the testimony of the parties it appears that the 1985-87
,act  was in effect during January 1986 when the vacant English
tment chairmanship was filled.

8. The language of Article 19 for the 1985-87 contract provided as
IWS  :

Article 19 - Promotions

19.1 Positions as used in this section mean any position which
pays a salary differential and/or involves additional or higher
level of responsibility.

19.2 Vacancies of position which are caused by death, retirement,
discharge, resignation, or by the creation of a new position shall
be filled pursuant to the following procedures:

19.2.1 The existence of vacancies of position shall be adequately
publicized by a notice in every school as far in advance of the
date of filing such vacancy as possible. At all times, consider:‘
ation  will be given to present qualified staff members who have
evinced an interest in the vacated position.

19.2.3 Teachers who desire to apply for such vacancies of
position shall file their applications in writing with the
Superintendent.

19.2.4 Such vacant positions shall be filled on the basis of
qualification for the vacant position, provided, however, that
where two or more applicants are equal in qualification, the
applicant with the greatest amount of seniority in the system
shall be given the preference.

19.2.5 . . .
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9. Article 19 in the preceding 1982-1985 contract was substantially
t h

4
same except that it contained Section 19.2.2 which stated “Said notice

of vacancy of position shall clearly set forth the qualifications for the
pos i t ion .  ‘I

’ 10. Schipul grieved the Board of Education’s decision, claiming that
he was as qualified as the successful candidate, and that according to

19 “Promotions” he should have been awarded the position due to his
seniority.

by

gri

aWi

11. The grievance was pursued through arbitration after being denied
e Board of Education at the lower steps.

12. On August 10, 1986 the arbitrator issued his award upholding the
ante,  with the formal award reading as follows:

Grievance upheld.
Teacher Schipul met the one clearly stated qualification -
Certified English 7-12 - therefore had as his foundation for
selection his greater seniority.
REMEDY - Teacher Schipul’s promotion to Chairperson-English
is to be retroactively effective January 1986 with all salary
and benefits accorded an initial promotion to that position.”

13. The arbitrator concluded the opinion which accompanied the formal
I with a section titled “Discussion and Award” which states:

In summary, Schipul met the one clearly stated qualification -
“Certified-English 7-12”; therefore had as his foundation for
selection his greater seniority. This, adjunctive to the
management discriminatory action - not accepting Schipul
because of his marital status - cause this Arbitrator to
award for the Grievant and sustain the grievance.

To fit the decision to the question posed in the stipulated
issue, yes, the Board of Education through its agents did
violate Article 19-Promotions. Schipul met the existing
qualifications (requirements) as set forth in the December 6,
1985, Posting, therefore, his greater seniority prevails and

__

he becomes the successful candidate for the position of
Chairperson-English effective January 1986.

The influence of the poetry incident and the discriminative
action re Schipul’s marital status further augments the
reasoning for sustaining the grievance.

14. The arbitrator’s opinion also explained that since the posting’s
!ment  of requirements only referred to the certification requirement the
‘1 Board could not base its decision on other qualifications which were
;tated  in the posting. (The arbitrator emphasized that Article 19, .
.on 2.2 required that the notice of vacancy clearly set forth the

qualifications. He found that the statement of ‘kesponsibilities’  in the
job posting did not constitute a statement of “qualifications”.)

-3-
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The “poetry incident” was not explained in the arbitration
decis:zn.

1
I 16.

9

The question of “marital status” apparently involved the fact that
S ipul’s wife was at that-time an English teacher in the department, but
th’s issue was not fully explained.

1 17.

i

Neither party has explained to us or raised as problematic the
di crepancy  between the arbitrator’s reliance on Section 19.2.2 (which
a ars in the 1982-1985 contract) and the absence of that section in the
19 5-1987 contract. (The total absence of even that section number in the
19 5-87 contract makes us wonder if there was an inadvertant error which the
pa ties mutually corrected orally.)

I 18. In June 1986, prior to the issuance of the arbitration award, the
S 001 Board had eliminated all department head positions from the budget.
(M y other drastic budget cuts were made as well.)

” 19. Gn August 25, 1986 the School Board voted to return the department
he d positions to the budget, with the exception of the English department
ch irmanship.

\
(As discussed above, the arbitration award concerning that

po ition had been rendered on August 10, 1986.)

1

20. On August 28, 1986 the School Board voted to eliminate funding for
th English department chairmanship and to abolish the position for the 1986
f i cal year.

“;1

’ 21. It is admitted by the School Board and Superintendent Diggs that
f ding for the position was eliminated because the School Board did not
be ieve  Schipul was qualified to be a department chairman.

r

22. The 1985-1987 contract contained no requirement that there be
de rtment head positions at the high school, although the 1982-1985
co tract had required department head positions in most high school
d e rtments including the English department.

{

23. The School Board reached its decision to eliminate the
cha’rmanship of the English Department in the context of this change in
con ract  provisions and of its own efforts to reduce the overall number of
a ‘nistrators in the school system, but the actual and admitted reason for
the decision was the School Board’s view that Schipul was not qualified to
be department head and that his appointment to the English Department
cha’rmanship would be detrimental to the department.*

1
24. As a result of the arbitration award, the School Board paid

Sch’pul  the costs and benefits of the chairmanship retroactively for the
period January 1986 - June 1986, but Schipul never actually performed the
job because it was eliminated before the 1986-1987 school year began in
Sep ember 1986.

t

-p, “through its administrators, it [the School
Boa dl was so concerned about Schipul’s ability to be a chairperson that it
cho e the option of having no chairperson at all.”,

I -4-
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25. The other chairmanships have continued with active incumbents, but
the English department chairmanship has not be reinstituted.

; 26. Since September 1986, many of the functions formerly performed  by
the English department chairman have been shared by teachers as a group
whyle other functions of the position have &en performed by the principal.

Conclusions of Law

~ 1. Unexcused repudiation of a binding arbitration award which is the
c u ination  of a contractual grievance procedure constitutes a refusal to
bar, ain in good faith and a practice prohibited by the Act.t

I 2. Where an arbitrator has rejected the employer’s argument that a
gri vant is unqualified for a position and ordered that the employer place
the grievant” in the position, the employer’s subsequent elimination of the
pos’tion for the sole reason that it believes the grievant unqualified for
U&position constitutes a repudiation of the award, unless the employer has1
obtained a judgment from the superior court vacating or modifying the award.

i 3. The Thomaston Board of Education repudiated the arbitration award
without legal excuse when, without obtaining a judgment vacating or modify-
ing’the arbitration award,

:

it eliminated the position of English Department
Cha rperson for the sole reason that it disagreed with the arbitrator’s
awa d finding Fred Schipul qualified for that position.

: 4. The School Board’s action constituted a refusal to bargain in good
faith and a practice prohibited by the Act.

Discussion

The issue before us is the legality of the School Board’s elimination
of the English Department chairman position. The context of that action is
cru ial to our analysis --

1
the School Board disagreed with the arbitrator’s

awa d finding that Schipul was qualified for and must be appointed to that
pos’tion; it eliminated the position for the express and sole purpose of
pre enting Schipul from being appointed to the chairmanship. We must--
dis uss the significance of these facts.i

The School Board had originally awarded the chairmanship to another
teacher based on its assessment of the applicants’ ability to perform the
many “responsibilities” of the position. The “responsibilities” were stated
in (he job posting. However, the major underpinning of the arbitrator’s
decision  was that the School Board was limited by contract to consideration
of the sole “qualification” stated in the job posting. That sole qualifica-
tion, was possession of teaching certification in English, grades 7-12. The
arbiltrator  ruled that since Schipul met that stated qualification, Schipul
was entitled to the position because of his greater seniority. The
arbikrator expressly rejected the School Board’s argument that it should be
all ed to consider its broader criteria of “qualification” related to the
list4 “responsibilities. ” Therefore, clearly the School Board repudiated
the award when it eliminated the position solely for the reason that it

-5-
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In support of its decision to eliminate the position after it lost the
arbitration, the School Board now argues:

Surely, a board of education would be empowered to eliminate even
a whole department or program if it determined the available
staff was unable to perform its duties. Would, for instance, a
Board be required to maintain a basketball program if the only
available %oach”  was unable to properly coach? Would a Board
be prevented from dropping a sex education course from the
curriculum if the Board determined that the incumbent, and only
available teacher was unable to properly instruct the students
and yet the teacher demanded he or she be permitted to continue?

Weiagree  that in the absence of an arbitration award finding a staff member
qualified the School Board would have authority unilaterally to eliminate
the department head position or to drop a basketball or sex education
program from the curriculum based on the considerations raised in the School
Boa/rd’s  examples. The School Board’s hypothetical arguments are rooted in
the familiar labor law concept that absent contractual restrictions, an
em#oyer  may unilaterally eliminate positions or programs for economic or

reasons. For example, in Norwich Board of
No. 2579 (1987),  we stated:

An employer’s decision to eliminate positions within a bar-
gaining unit involves the exercise of a managerial function.
Such an elimination does not violate the Act unless it is
motivated by anti-union animus or constitutes a repudiation of
the existing contract. Plainville Board of Education, Decision
No. 2412 (1985); City of New Haven, Decision No. 1672 (1978);
City of Waterbury, Decision No. 1436 (1976). The employer’s
decision must be for legitimate reasons. _--

A&in an earlier case we stated:

We have consistently held that in the absence of improper
motivation (i.e., anti-union animus) or an express contractual
restriction, an employer has the right to eliminate positions,
create new positions and lay off employees for legitimate mana-
gerial purposes. Town of Stratford, Decision No. 999 (1971);
Town of Newinqton, Decision No. 1116 (1973); West Haven Board of
Education, Decision No. 1363 (1976). These decisions are among
those which concern the core area of manaqement  decision makinq .
which is not subject to bargaining. West-Hartford Board of -
Education v. DeCourcy,  162 Conn. 566 (1972).

* Given  this reason, payment of Schipul without placing him in a function-
ing position cannot be considered compliance with the award.

-6-



statements in our past decisions emphasize the absence of improper
ivation and the presence of legitimate managerial purposes. The facts of
se cases and the hypotheticals  posed by the School Board fall short of
facts in the present case. When, as in the present case, the sole

son for management’s actions is to avoid compliance with an arbitration
rd, there is no “legitimate managerial purpose.” Instead, there is only
improper purpose of repudiating an arbitration award.

~ Nevertheless the School Board believes that it should be excused from
wh
po icy to place Schipul in that position as he is unqualified.* The School1

t we deem “nonco@iance”  essentially because it would violate public

Bo rd strongly implies that such placement of Schipul for any length of time
wo Id wreak disaster upon the Thomaston High School English Department.
This sort of claim would have been appropriate to raise in an action to

kva te or mcdify  an arbitration award. Such an action could have been filed
in ithe superior court pursuant to Section 52-418 or 51-419 of the Connecti-
cut General Statutes within thirty days from the rendering of the award.
The School Board could have lawfully avoided compliance with the award if it
had both filed an action to vacate or modify the award and prevailed in such
act ion. For some reason, the School Board chose not to do so.** In South-

, supra, we held that a school board’s failure to
Vance  arbitration award which it has not success-
vacate constitutes a repudiation of that award and

sal to bargain in good faith. Therefore in the present case, the
School Board continues to be bound by the arbitrator’s finding that Schipul
was qualified for the position. For the School Board to eliminate the
pos;tion  on the basis of its belief that Schipul was not qualified and to do
so or the express purpose of avoiding cowliance  with the arbitral order to
pla e Schipul in the position constitutes repudiation of a valid arbitration

fawa d.***

* The School Board relies on the education statutes which provide in part:
IEach  local or regional board of education shall maintain good public
ielementary  and secondary schools, implement the educational interests
‘of the state as defined in Section lo-4a and provide such other edu-
cational activities as in its judgment will best serve the interests
bf the school district... Conn. Gen. Stat. Sec. lo-220

and ,-

P
rds of education shall prescribe rules for the management, studies

lassification  and discipline of the public schools...and superintend
y high or graded school in the manner .s,pecified  in this title.

bnn. Gen. Stat. Sec. 10-221.
The chool  Board believes it would be an improper exercise of its power to
let chipul remain in the position.

** *he minutes of the School Board’s August 25 meeting (Exhibit 6) reflect
that’ it

Q
authorized filing of a “an  appeal”, but we have been presented with

no e idence that the motion was filed.

***  ‘e note that no facts were shown by the School Board to indicate that
Schi ~1’s

Ei

service would be so immediately or thoroughly disastrous that we
shou d reconsider Southinqton or assess whether there may be exceptions to
appl cation of its principles. In fact, the school Board only hinted at
Schilpul’s  inadequacies and testimony established that the High School
PrinC)ipal  retains administrative discretion over most of the department
heads’  decisions.

-7-
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’ It is important to note that our decision does not leave the School
d without any protection. The award did not give Schipul a lifetime
t to the position. Once Schipul is placed in the chairmanship, the

Board could remove him if his performance in the position warranted
Such removal“of  Schipul from the position undoubtedly would be

t to review under the terms of the collective bargaining agreement.
o not offer an opinion on whether any such future removal of Schipul
d be limited by a standard of reasonableness, just cause or some other
dard, because determination of the appropriate contractual standard
d be a matter for the grievance arbitration procedure. The important

, is that subject to whatever standards are required by the
School Board will have the ability to remove Schipul from the
s performance as department head warrants such removal.

1 I n conclusion, while the School Board’s decision was not the product
of ti-union animus in the sense of hostility toward the Association or a
des’re to punish Schipul for exercising his collective bargaining rights,
the School Board’s reason for the elimination of the position made its
act on a repudiation of the arbitration award. While the School Board
sincerely believed Schipul unqualified for the position, that sincerity does
not alter the reality that the School Board was repudiating an arbitrator’s
award which explicitly held that Schipul was qualified for the position.
WhLe  the School Board could have eliminated the position for reasons that
did not repudiate the award (e.g. fiscal reasons or a belief that the
EngXsh  department need not be organized to include a department head), such
reasons were not what actually motivated the decision to eliminate the
postion.  * Therefore in the circumstances of this case, the elimination of
the English Department Chairman position constituted an unexcused repudia-
tion of the arbitration award and a prohibited practice.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State
d of Labor Relations by the School Board-Teacher Negotitions Act, it is

1 ORDERED, that the Thomaston Board of Education shall P-

r

I. Cease and desist in the future from failing to implement the terms
of e arbitration award which found Fred Schipul qualified to be Chairman
of he High School English Department and ordered him placed in that
pos’tion.

Take the following affirmative action which the Labor Board finds
wil effectuate the policies of the Act:

I (a) Re-establish the position of English Department Chairperson
( and place and continue Schipul in that position unless and until:
I

IB cause the School Board’s actions were not based on such other reasons,
the bsence  of a contractual requirement for department heads has no bearing
on our decision.

I -8-
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(1) a good faith determination is made that the
position should be eliminated for reasons other than
that Schipul is not qualified for the position, and/or

(2) based upon Schipul’s actual  performance after
having been placed in the position, a good faith
determination is made that Schipul should be removed
from the position;

(b) Make Schipul whole for salary and other financial losses
he has incurred as a result of not having served as English
Department Chairperson during school years 1986-87 and 1987-88;

(c) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees involved customarily assemble, a copy of
this Decision and Order in its entirety; and

(d)  Report to the Connecticut State Board of Labor Relations
at its offices in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Thomaston
Board of Education to comply therewith.

.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Patricia v. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea

--

s/  Marqaret A. Lareau
Margaret A. LareaU
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STATE OF CONNECTICUT

CASl$ NO. CV88  004 85 91s

STON BOARD OF EDUCATION,
Avenue, Thonaston,

SUPERIOR COURT

JUDICIAL DISTRICT OF LITCHFIELD

AT LITCHFIELD

Present: Hon. Walter M. Pickett,  Jr., Judge

JUIXXENT

~ Th.is action, in the nature of an appeal from the decision

and brder  of the Connecticu t Board of Labor Relations ordering
I

the @honaston  Board of F,x?ucation  to cease and desist in the
I

futuke  from failing to implement the terms of the arbitration--
awarb  which found Fred Schipul qualified to be Chairnan  of the

High!School  English Department and ordered him placed in that

posikion  and orderi ng the Board to re-establish the position of,

English Department Chairperion,  and other affirmative action,

as oti file, came to this court on September 13, 1988 and thence

to ltter  dates when the defendants Connecticut Board of Labor

Relations and Thomaston Education Association appeared and were



.

at (issue, as on file, and thence  to the present ;time.

The Court fir,ds  that the plaintiff is ar: aggrieved party
I

forithe  purpose o f taking this appeal.

*a ~ The Court having

plabntiff.

) Wnereupon,  it is

herbby  sustained.

heard the parties finds the issues for the
.!

adjudged that the appeal be and it is

Judge
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reasonable notice thereof,” The plain* published
notice in two newspapers directed to the residents of
the town of Burlington. The planning commission
argues that this notice is insufficient because the issue
of whether a planning commission can enact a regula-
tion requiring a minimum lot size greater than a cor-
responding zoning regulation is an issue of statewide
concern. Therefore the commission argues that notice
to the inhabitants of Burlington alone will not meet the
requirements of § 390 and the plaintiff Therefore has
not established a right to a declaratory judgment.

The commission’s argument, however, proves too
much. Taken to its logical conclusion, any attempt to
test the validity of any local zoning or planning regu-
lation anywhere in the state would require statewide
notice. We do not believe that the Practice Book
requires this and we are satisfied that, under the cir-
cumstances of this case, notice to the inhabitants of the
town in question is sticient.

With respect to the issues raised on the appeal, the
judgment is reversed and the case is remanded with
direction to render judgment for the plaintiff in accord-
ance with this opinion; the judgment is affirmed with
respect to the issues raised on the cross appeal.

In this opinion the other justices concurred.

BOARD OF EDUCATION OF THE TOWN OF THOMA&N  V.
STATE BOARD OF LABOR RELATION ET AL.

(14010)

SHEA,CALL.AIUN,GLASS,COVELLO  and BORDEN,JS.

The plaintiff board of education of the town of Thornwan  appealed to the
trial court from the decision of the named defendant, the state board
of labor  relations, directing the board of education to  restore the posi-
tion of department head of the Thomaston high school English depart-

-
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ment and to comply with an arbitration award directing it to promote
a certain teacher to that position. During the period of the arbitration
proceedings, before the award was issued, the board of education elimi-
nated all department head positions. Two weeks after the award was
made, all department head positions except that of English deparhnent
head were restored. The board of education admitted that its sole rea-
son for not restoring the position of English department head was to
prevent the teacherin question from holding that position. The trial
court vacated the order of the labor board holding that the elimination
of a teaching position was in the sole discretion of the board of educa-
tion. On the appeal by the defendants, held that the labor board cor-
rectly determined that the board of education’s conduct was an unfair
labor practice under the applicable provision (5  10.153e  la]  [4])  of the
Teachers Negotiation Act as a “refus[al]  to negotiate in good faith with
the employees’ bargaining agent”; ,a board of education may not use
its discretionary power over the creation and elimination of teaching
positions to bypass the grievance arbitration process.

Argued November 1,  I990-decision  released January 8,  1991

Appeal from a decision by the named defendant

l ordering the plaintiff to implement the terms of an arbi-
tration award which would, inter alia, reestablish a
previously eliminated position in the town high school,
brought to the Superior Court in the judicial district
of Lit&field and tried to the court, Pickett,  J.; judg-
ment sustaining the appeal, from which the defendants
appealed. Reversed.

Joseph M.  Celentano,  with whom was Rprtald  Cor-
dilico, for the appellants (defendants).

Victor M. Mu.scheZl,  for the appellee (plaintiff).

SHEA, J. This appeal arises out of an arbitrator’s
award ordering the plaintiff, the Thomaston board of
education, to promote a teacher to the position of
department head of the Thomaston high school English
department. The board, instead of challenging the
award in court, eliminated the department head posi-
tion for the admitted purpose of preventing the teacher
from holding the position. The teacher and the union
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filed an unfair labor practice charge with the state labor
relations board (labor board), which ordered the board
of education to comply with the arbitrator’s award and
restore the position. The board of education thereupon
appealed to the Superior Court, challenging both the
decision and the order. The court vacated the order of
the labor board, holding that the elimination of a teach-
ing position was in the sole discretion of the board of
education and thus that the labor board was without
authority to order the board to restore the position. This
appeal ensued.

I

The labor board’s factual findings  are unchallenged.
Fred Schipul taught English at Thomaston high school
for eighteen years. In December, 1985, he applied for
the position of English department chairperson, which
was then vacant. In January, 1986, the board df edu-
cation awarded the position to a less senior teacher.
Schipul filed a grievance based on the provision in the
teachers’ collective bargaining agreement’ that required

1  The contractual provision in effect from 1985 through 1987 provided,
in pertinent part:

“Article 19-Promotions
“19.1 Positions as used in this section mean any position which pays a

Salary differential and/or involves additional or higher level of responsibility.
“19.2 Vacancies of position which are caused by death. retirement,-dis-

charge, resignation, or by the creation of a new position shall be filled pur-
suant to the following procedures:

“19.2.1 The existence of vacancies of position shall be adequately publi-
cized by a notice in every school as far in advance of the date of filing such
vacancy as possible. At all times, consideration will be given to present quali-
fied staff members who have evinced an interest in the vacated position.

“19.23 Teachers who desire to apply for such vacancies of position shall
file their applications in writing with the Superintendent.

“19.2.4 Such vacant positions shall be tilled on the basis of qualifxation
for the vacant position, provided, however, that where &vo  or more apph-
cants are equal in qualification, the applicant with the greatest amount of
seniority in the system shall be given the preference.

“19.2.5 . . . .”

-
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-:

the board to promote the most senior teacher “where
two or more applicants are equal in qualification.“2  On
*August 10, 1986, the arbitrator upheld the grievance
and ordered the board of education to promote Schipul,
retroactively to January, 1986.

Meanwhile, before the arbitration award was made,
the board of education voted to eliminate all depart-
ment head positions from its budget. Two weeks ufier
the award was issued, however, the board restored all
department head positions-all, that is, except the posi-
tion of English department head. -4s  a result of the
award, the board of education paid Schipul what he
would have received as department head until the posi-
tion was eliminated, but never allo\c-ed him to perform
the job.

Schipul’s bargaining representative, the Thomaston
Education Association, duly filed an unfair labor prac-
tice charge with the labor board, claiming that the
board of education’s actions interfered with Schipul’s
statutory right to .file a grievance. The board of edu-
cation admitted before the labor board that its sole rea-
son for not restoring the position of English department
head was to prevent Schipul from holding that posi-
tion, for which it honestly believed he was unqualified.

II

Although the tial court’s memorandum of decision
did not address whether the school board’s conduct con-
stituted an unfair labor practice, that issue has been
presented to us on appeal by both parties. The board
of education maintains that because the arbitrator’s
decision was “not concerned with the future elimina-
tion of the position but only with Schipul’s entitlement
to the position in January, 1986, when it indeed did

* The arbitrator found that Schipul met the only qualifications that were
posted.
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tration.” Without discussing that particular subsection
of the TNA, the board of education emphasizes the
absence in the TNA of language in the Municipal
Employees Relations Act (MERA), General Statutes
8 7-407  et seq., ‘specifically listing failure to comply with
an arbitration award as an unfair labor practice,5 and
argues that this absence shows that the legislature did
not intend failure to comply with an arbitration award
to constitute an unfair labor practice under the TNA.

Before considering the implications of the legisla-
ture’s decision not to include in the TN.4 a provision
such as $ 7-470 (a) (6) of MERA,  we will consider the lan-
guage of the TNA as it is written. Section lo-153e  (b) (5)
makes “refusing to participate in good faith in media-
tion or arbitration” an unfair labor practice. The word
“arbitration” is a general term that may refer either
to arbitration of individual claims that an employer has
breached a collective bargaining agreement (grievance
arbitration) or to arbitration of broader disputes con-
cerning the conditions of employment in general, aris-
ing either during contract negotiations or in some cases
during the term of an existing contract (interest arbi-

s General Statutes $ 7-470  (a) provides: “Municipal employers or their
representatives or agents are prohibited from: (1) Interfering, restraining
or coercing employees in the exercise of the rights guaranteed in section
7-468; (2) dominating or interfering with the formation, etisten;g or admin-
istration of any employee organization; (3) discharging or otherwise dis-
criminating against an employee because he has signed or tiled any affidavit,
petition or complaint or given any information or testimony under sections
7-467 to 7-477, inclusive; (4) refusing to bargain collectively in good faith
with  an employee organization which has been designated in accordance
with the provisions of said sections as the exclusive representative of employ
ees in an appropriate unit; (5) refusing to discuss grievances with the rep-
resenta t ives  of  an  employee organizat ion des ignated as  the  exclus ive
representative in an appropriate unit in accordance with the provisions of
said sections: (6) refusing to comply with a grievance settlement, or arbi-
tration settlement, or a valid award or decision of an arbitration pane1 or
arbitrator rendered in accordance with the provisions of section 7-472.”
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exist,” the elimination of the position in August, 1986,
could not logically be a repudiation of the arbitrator’s
decision that Schipul was entitled to the position in
January, 1986, and that, because the establishment of
teaching positions is discretionary, elimination of the
position could not be an unfair labor practice. The labor
board contends that the board of education’s action,
which effectively nullified the arbitrator’s award and
flouted the contractually mandated grievance arbitra-
tion process, constituted a refusal to participate in good
faith in mediation and arbitration, an unfair labor prac-
tice under General Statutes $ lo-153e (b) (4) and (5) of
the Teachers Negotiation Act (TNA).3  We conclude that
the board of education’s arguments are without merit,
and agree with the labor board.4

A

The labor board first claims that the board of educa-
tion’s action was an unfair labor practice specifically
prohibited by General Statutes 8 lo-153e  (b)  (5),  “refus-
ing to participate in good faith in mediation or arbi-

3 General Statutes § lo-153e  (b)  provides:
“The local  or regional board of education or its representatives or agents

are prohibited from: (1) Interfering, restraining or coercing certhkd  profes-
sional employees in the exercise of the rights guaranteed in sections lo-153a
to lo-153n;  (2) dominating or interfering with the formation, existence or
adminis t ra t ion of  any employees’  bargaining agent  or  representa t ive;
(3) discharging or otherwise discriminating against or for any certified
professional employee because such employee has signed or tiled  &ii  afti-
davit, petition or complaint under said sections; (4) refusing to negotiate
in good faith with the employees’ bargaining agent or representative which
has been designated or elected as the exclusive represenative in an appro-
priate unit in accordance with the provisions of said sections; or (5) refusing
to participate in good faith in mediation or arbitration. A  prohibited prac-
tice committed by a board of education, its representatives or agents shall
not be a defense to an illegal strike or concerted refusal to render services.”

’ According to the board of education’s interpretation of the arbitrator’s
award, the board did comply with the letter of the award. Whether or not
the board complied with the letter of the award, however, its conduct not
sanctioned by the award may still constitute an unfair labor  practice.



January 8, 1291 CONNECTICLT LAW JOURSAL Page  45

0
217 Conn. 110 JANUARY, 1991 115

Board of  Educat ion V. State Board of La’bor Re la t ions

tration.” Without discussing that particular subsection
of the TNA, the board of education emphasizes the
absence in the TNA of language in the Municipal
Employees Relations Act (MERA), General Statutes
§ 7-407  et seq., ‘specifically listing failure to comply with
an arbitration award as an unfair labor practice,5 and
argues that this absence shows that the legislature did
not intend failure to comply with an arbitration award
to constitute an unfair labor practice under the TNA.

Before considering the implications of the legisla-
ture’s decision not to include in the TN-4  a provision
such as 5 7-4’70  (a) (6) of MERA,  we will consider the lan-
guage of the TNA as it is written. Section lo-153e  (b) (5)
makes “refusing to participate in good faith in media-
tion or arbitration” an unfair labor practice. The word
“arbitration” is a general term that may refer either
to arbitration of individual claims that an employer has
breached a collective bargaining agreement (grievance
arbitration) or to arbitration of broader disputes con-
cerning the conditions of employment in general, aris-
ing either during contract negotiations or in some cases
during the term of an existing contract (interest arbi-

s General  Statutes j 7-4’70  (a) provides: “Municipal employers or their
representatives or agents are prohibited from: (1) Interfering, restraining
or coercing employees in the exercise of the rights guaranteed in section
7-468; (2) dominating or interfering with the formation, etistence or admin-
istration of any employee organization; (3) discharging or otherwise dis-
criminating against an employee because he has signed or filed  any affidavit,
petition or complaint or given any information or testimony under sections
‘7-467  to 7-4’77, inclusive; (4) refusing to bargain collectively in good faith
with an employee organization which has been designated in accordance
with the provisions of said sections as the exclusive representative of employ-
ees in an appropriate unit; (5) refusing to discuss grievances with the rep-
resenta t ives  of  an  employee organizat ion des ignated as  the  exclus ive
representative in an appropriate unit in accordance with the provisions of
said sections; (6) refusing to comply with a grievance settlement, or arbi-
tration settlement, or a valid award or decision of an arbitration panel or
arbitrator rendered in accordance with the provisions of section 7-472.”
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tration). Section lo-153e  (b)  (5) does not define the term
further to indicate the type or types of arbitration to
which it refers.

We construe a statute as a whole and read its sub-
sections concurrently in order to reach a reasonable
overall interpretation. Ganim  v. Roberts, 204 Conn.
760,763,529  A.2d  194 (1987). Where the same words
are used in a statute two or more times, they will
ordinarily be given the same meaning. State ex rel.
Hyde v. Dowe,  129 Conn. 266, 271,  23  X.2d  12 (1942).
In the TNA, $S  lo-153d6  and lo-153f T  use the terms

g  General Statutes § IO-153d provides in pertinent part: ‘l(b)  The local
or regional board of education and the organization designated or elected
as the exclusive representative for the approptiate  unit. through designated
officials or their representatives, shall have the duty to negotiate with
respect to salaries, hours and other conditions of employment about which
either party wishes to negotiate. . Any local board of education shall
file forthwith a signed copy of any contract with the town clerk and with
the commissioner of education. Any regional board of education shall file
forthwith a signed copy of any such contract with the town clerk in each
member town and with the commissioner of education. Capon  receipt of a
signed copy of such contract the clerk of such town shall give public notice
of such filing. The terms of such contract shall be binding on the legisla-
tive body of the local or regional school district, unless such body rejects
such contract at a regular or special meeting called and convened for such
purpose within thirty days of the filing of the contract. . . .

“(c) If the legislative body rejects the contract pursuant to the provisions
of subsection (b)  of this section, the parties shall commence the arbitration
process, in accordance with the provisions  of subsection (c)of section lo-153f
. . . provided, if requested by either party, the parties shall mediate the

contract dispute prior to the initial arbitration hearing. . . .” _  _
’ General Statutes $ lo-153f  provides, inter alia: “MEDIATION AND ARBI-

TRATION OF DISAGREEMENTS . . . (b)  If any local or regional board of
education cannot agree with the exclusive representatives of a teachers’
or administrators’ unit after negodation concerning the terms and condi-
tions of employment applicable to the employees in such unit, either party
may submit the issues to the commissioner for mediarion.  On the one hun-
dred tenth day prior to the budget submission date, the commissioner shall
order the parties to report their settlement. If, on such one hundred tenth
day, the parties have not reached agreement and have failed to initiate medi-
ation, the commissioner shall order the parties to notify the commissioner
of the name of a mutually selected mediator and to commence mediation.
The commissioner may order the parties to appear before said commissioner
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“mediation” and “arbitration” to refer to a specific set
of procedures a school board and teachers’ union must
pursue if negotiations with respect to the conditions
of employment of teachers in general; § lo-153f  (b), (e);

during &he mediation period. In either case, the parties shall meet with a
mediatjr mutually selected by them, provided such pa-r’.es  shall inform the
commissioner of the name of such mediator, or with -I?e  commissioner or
the commissioner’s  agents  or  a  mediator  designated by said commis-
sioner. . . .

“(c) (1) On the fourth day next  following the end of the mediation ses-
sion or on the eighty-fifth day prior to the budget submission date, which-
ever is sooner, the commissioner shall order the pazies to report their
settlement of the dispute or, if there is no settlemen:. to notify the com-
miszioner  of the name of the single arbitrator mutua2y  selected by them
or shall notify the commissioner of the name of the arbitrator selected by
eachof them. . . . (4) After hearing all the issues, the arbitrators or the
single arbitrator shall, within twenty days, render a decision in writing,
signed by a majority of the arbitrators or the single arbitrator,  which states
in detail the nature of the decision and the disposition of the issues by the
arbitrators or the single arbitrator. . . . The decision of the arbitrators
or the single arbitrator shall be fmal  and binding upon the parties to the
dispute. . . . The parties  shall submit to the aruitramrs  or the single arbi-
trator their respective positions on each individual issue in dispute between
them in the form of a last  best  offer  .  .  .  .  The arbiuators or  the single
arbitrator shall resolve separately each individual dispu-md  issued by accept-
ing the last best offer thereon of either of the parties, and shall incorporate
in a decision each such accepted individual last best oEer  . . . . Notwith-
standing the provisions of subsection (b)  of section lo-S3d  . . . the deci-
sion of the arbitrators or the  single arbitrator shall not ‘be subject to rejection
by the legislative body of the local or regional school district or by refer-
endum. . . .

‘Ye)  The local or regional board of education and the organizatien  desig-
nated or elected as the exclusive representative for ke  appropriate unit,
through designated officials or their representatives, which are parties to
a collective bargaining agreement, and which, for the purpose of negotiat-
ing with respect to salaries, hours and other conditions of employment,
mutually agree to negotiate during the term of the agreement or are ordered
to negotiate said agreement by a body of competent jkssction,  shall notify
the commissioner of the date upon which negotiations commenced within
five days after said commencement. If the parties are unable to reach set-
tlement twenty-five days after the date of the commencement of negotia-
tions, the parties shall notify the commissioner of the name of a mutually
selected mediator and shall conduct mediation pursuant to the provisions
of subsection (b)  of this section,  notwithstanding the mediation time schedule
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reach an impasse. 8 Thus, in $5  lo-153d  and lo-153f
“arbitration” means interest arbitration, not arbitra-
tion of individual grievances.

If we read § lo-153e  and S lo-153f concurrently, we
must conclude that General Statutes § lo-153e  (b) (5)
addresses only the contract mediation and interest arbi-
tration procedures mandated by $ lo-153f,  not the arbi-
tration of an individual employee’s grievances. The
alternative interpretation, that § lo-153e  (b)  (5) makes
refusal to arbitrate any individual grievance an unfair
labor practice, would impose a duty to arbitrate griev-
ances upon a board of education even ii its collective
bargaining agreement included no such requirement.
Had the legislature intended such a result, we believe
it would have included in the TNA the plain language
it used in 5 7-460 (a) (6) of the MERX. The MERA,
unlike the TNA, guarantees the right to mediation or
arbitration of individual grievances. See General Stat-
utes $ 7-47Lg

of subsection (b)  of this section. On the fourth day next  following the end
of the mediation session or on the Sftieth  day foollowing the date of the com-
mencement of negotiations, whichever is sooner, if no settlement is reached
the parties shall commence arbitration pursuant to the provisions of sub-
sections (a), (c) and (d) of this section, notwithstanding the reference to
the budget submission date.”

8 In 1987, in response to our decision in Hartfmi  Principals’& Supervi-
sors’rlssn.  v. Shedd, 202 Conn. 492, 522 A.2d  264 (1967),  the legislature
amended 5 10.153f  so that it now requires mediation and binding arbitra-
tion of midterm contract disputes as well  as initial contract negoti&on.dis-
putes.  See remarks of  Sen.  Sull ivan,  Conn.  Joint  Standing Committee
Hearings, Education, Pt. 3,1987  Sess., p. 976, and 30 S. Proc.,  Pt. 7,1987
Sess., p. 2613; remarks of Rep. Naomi Cohen, 30 H.R. Proc.,  Pt. 151987
Sess., p. 5316.

9 “[Generai  Statutes]Sec.7-472. YEDIATIONBYSTATE BOARDOF  MEDI-
ATION XYD  ARBITRATION. (a) The services of the state board of mediation
and arbitration shall  be available to municipal employers and employee
organizations for purposes of mediation of grievances or impasses in con-
tract or contract reopener negotiations and for purposes of arbitration of
disputes over the interpretation or application of the terms of a written
agreement and, if such service is requested by both the municipal employer
and the employee organization except as provided in section 7-473~ or sub-
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The labor board’s own decisions support our inter-
pretation, as they have repeatedly cited 5 lo-153e  (b) (4),
not (b) (5),  when finding unfair labor practices in sit-
uations similar to the one now before us. See In the
Matter of East Hartford Board of Education, Connect-
icut State Board of Labor Relations Decision No. 1911
(July 7, 1980); In the Matter of Southington Board of
Education, Connecticut State Board of Labor Relations
Decision No. 1788 (July 19, 1979).

B

In addition to finding that the board of education’s
conduct was an unfair labor practice under
$ lo-153e (b) (5),  the labor board also concluded that
the board of education’s conduct was an unfair labor
practice under $ lo-153e  (b) (4) as a “refus[al]  to nego-
tiate in good faith with the employees’ bargaining
agent.” Our conclusion that repudiation of a grievance
arbitration award is not an unfair labor practice under
S lo-153e (b) (5) does not prevent the labor board from
determining that the board’s action in this case con-
stituted an unfair labor practice under 5 lo-153e  (b) (4).

In accordance with widely held principles of admin-
istrative and labor law, we traditionally have accorded

sections (k)  to (k),  inclusive, of section 7-474, for purposes of arbitration
of impasses in contract or contract reopener negotiadons. Whenever any
impasse in contract or contract reopener negotiations is submitted to &bi-
tration, the decision of the arbitration panel or arbiamr shall &rendered
no later than twenty days prior to the final date by which time the budget-
appropriating authority of the municipality is required to adopt its budget
or forty days after the close of the arbitration hearkg,  whichever is later,
provided that in no case except when such arbitration service is requested
or mandated after the final  budget adoption date shail such decision be ren-
dered later than five days prior to  such final budget adoption date. Noth-
ing contained herein shall prevent any agreement from being entered into
in accordance with the provisions of subsection (e)  of section 7-474.

“(b) Nothing in this section is intended to prevent the use of other arbi-
tration tribunals in the resolution of disputes over the interpretation or
application of the terms of written agreements betu-een  municipal employers
and employee organizations.”
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deference to the labor board’s interpretation of the acts
it is charged with enforcing. Lieberman  v. Board of
Labor Relations, 216 Conn. 253, 263, A.2d
(1990); Hartford Principals’ & Supervisors’ Assn. v.
Shedd, supra, 503; Connecticut State Board of Labor
Relations v. Board of Education, 177 Conn. 68, 74, 411
A.2d  28 (1979). “[Rleviewing  courts should uphold rea-
sonable and defensible constructions of an agency’s
enabling Act . . . .” Bureau of Alcohol, Tobacco &
Firearms v. Federal Labor Relations ;luthority,  464
U.S. 89, 97, 98 n.8,  104  S. Ct. 439, 78 L. Ed. 2d 195
(1983); NLRB v. Iron Workers, 434 V.S.  335, 350, 98
S. Ct. 651, 54 L. Ed. 2d 586 (1978); the agency’s prac-
tical construction of the statute, if reasonable, is
“ ‘ “high evidence of what the law is.” ’ ” Cos Cob
Volunteer Fire Co. No. 1, Inc. v. Freedom of Informa-
tion Commission, 212 Conn. 100, 106. 561 A.2d 429
(1989). In judging whether the labor board’s interpre-
tation was reasonable, we may look to federal labor law
for guidance in construing our labor relations acts. Suc-
cess Village Apartments, Inc. v. Local 376,  175 Conn.
165, 168, 397 A.2d  85 (1978) (construing state Labor
Relations Act); West Hartford Education Assn., Inc.
v. DeCourcy,  162 Conn. 566,579,295  A.2d  526 (1972)
(construing TNA). In light of federal labor law prece-
dent, we consider the labor board’s interpretation of
the act both reasonable and persuasive.

The “duty to bargain in good faith” is a term of art
in labor law. It is an ongoing duty that continues after
initial contract negotiations are over. XLRB  v. Acme
Industrial Co., 385 U.S. 432,436,87  S. Ct. 565, 17 L.
Ed. 2d 495 (1967); FaJcnir  Bearing Co. v.  N.L.R.B., 362
F.2d  716, 717 (2d Cir. 1966); Hartford Principals’&
Suptisors’  Assn. v. Shedd, supra, 503; Board of Edu-
cation v. Connecticut State Board of Labor Relations,
190 Conn. 235, 241-42, 460 A.2d  1255 (1983). It
includes the duty to negotiate “any question arising”
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under an existing contract. General Statutes
§ lo-153e  (d).lO If the contract requires arbitration of
unresolved grievances, the duty to bargain in good faith
includes the duty to paticipate in good faith in the
grievance arbitration process, for “dispute resolution
under the grievance-arbitration process is as much a
part of collective bargaining as the act of negotiating
the contract.” United Technologies Corporation, 268
N.L.R.B. 557, 559 (1971); see also United Steelworkers
v. Warrior & GulfNavigation  Co., 363 U.S. 574, 581,
80 S. Ct. 1347, 4 L. Ed: 2d 1409 (1960).

“Going through the’ motions” does not fulfill the duty
to bargain in good faith. Thus, failing to provide the
other party with relevant information during the col-
lective bargaining process or at other times; Board of
Education v. Connecticut State Board ofLabor  Rela-
tions, supra, 241; failing to make contract proposals
in good faith; New Canaan v. Connecticut State Board
of Labor Relations, 160 Conn. 285,292,278  A.2d 761
(1971); and failing to bargain before making unilateral
changes in terms and conditions of employment after
a contract has been signed; Fibreboard Corporation v.
Labor Board, 379 U.S. 203, 85 S. Ct. 398, 13 L. Ed.
2d 233 (1964); West Harp&-d  Education Assn., Inc. v.
DeCoury,  supra, 596; have all been described .as

lo General Statutes j lo-153e(d)  provides: “As used in this section, sec-
tions lo-153a  to lo-153c,  inclusive, and section lo-153g,  ‘to negotiate in
good faith’ is the performance of the mutual obligation of the board of edu-
cation or its representatives or agents and the organization designated or
elected as the exclusive representative for the appropriate unit to meet at
reasonable times, including meetings appropriately related to the budget-
making process, and to participate actively so as to indicate a present inten-
tion to reach agreement with respect to salaries, hours and other condi-
tions of employment, or the negotiation of an agreement, or any question
arising thereunder and the execurion  of a written contract incorporating
any agreement reached if requested by either party, but such obligation
shah  not compel either party to agree to a proposal or require the making
of a concession.”
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breaches of the duty to bargain in good faith. These
types of conduct have one thing in common: they are
attempts to evade the statutorily mandated collective
bargaining process. See Yew Canaan v.  Connecticut
State Board of Labor Relations, supra.

The board of education’s conduct fits the same.
description. The board and the teachers association bar-
gained to include in their contract a provision regulat-
ing promotions and another provision providing for
grievance arbitration of employment decisions, includ-
ing promotions. The board of education’s attempt to
circumvent these provisions makes the collective bar-
gaining process a hollow exercise.

The board of education’s attempt to “evade” the
arbitrator’s decision is thus no different from a repu-
diation of the arbitration process itself. Since repudia-
tion of the collective bargaining agreement as a whole
constitutes ipso facto a breach of the duty to bargain
in good faith; see Taylor Bus  Services, Inc., 284
N.L.R.B. 530,550 (1987); N.L.R.B. v. Hyde, 339 F.2d
568 (9th Cir. 1964);ll an employer who repudiates the
grievance process as a whole by refusing to process

I1 Failure to comply with a provision of the collective bargaining agree-
ment does not ipso facto constitute an unfair labor practice. Association
of Westinghouse Salaried Employees v. Westinghouse Electric Corporation,
348 U.S. 437, 443-4 n.2,75 S. Ct. 489, 99 L. Ed. 510 (1954); N.L.R.B. v.
A4 &  M Oldsmobib,  Inc., 377 F.2d  712,715 (2d Cir. 1967). If every breach
were also an unfair labor practice, any grievant could bypass the _arbitra-
tion process and come straight to the labor board, thereby destroying the
usefulness of the grievance arbitration process. Indeed, even where con-
duct (such as an allegedly discriminatory discharge) clearly would consti-
tute an unfair labor practice, the Sational Labor Relations Board’s policy
is usually to defer to arbitration any claim that can also be characterized
as a breach of contract; United States Postal Service.  270 N.L.R.B. IO22
(1984);  United Technologies Corporation, 268 N.L.R.B. 557 (1984); CoUyer
Insnkr-kd  Wire, 192 N.L.R.B. 837 (1971). It will not, however, defer to arbi-
tration conduct equivalent to a rejection of collective bargaining principles.
The availability of arbitration does not divest the labor board of its statu-
bra authority to deal with unfair labor practices. 29 U.S.C.  5 160 (a); Carey
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grievances violates the duty to bargain in good faith,
as the National Labor Relations board has consistently
held. See, e.g., Conoco, Inc., 287 N.L.R.B. 548 (1987);
Manchester Health Center, Inc., 287 N.L.R.B. 328
(1987); Wald Manufacturing Co., 176 N.L.R.B. 839
(1969). Repudiation of an arbitration award may also
violate the duty to bargain in good faith; Meat & Allied
Food Workers Local No. ~48  v. Packertand  Packing Co.,
411 F. Sup. 1280 (E.D. Wis. 1976); 0. P. Held, Inc.,
286 N.L.R.B. 676 (1987); B. N. Beard Co., 231 N.L.R.B.
191 (1977); when the repudiation constitutes a rejec-
tion of the grievance process itself. See General Chem-
ical Col-poration,  290 X.L.R.B. No. 13,131 L.R.R.M.
(BNA) 1103 (July 29, 1988).12

V. Westinghouse Electric Corporation, 375 U.S.  26;.  271, 84 S. Ct. 401,
11 L. Ed. 2d 320 (1964); Smith v.  Evening News Assn..  3’71 U.S. 195, 197,
83 S. Ct. 267, 9 L. Ed. 2d 246 r1962);  see also  Locri  1219  v. Connecticut
Labor  Relations Board, 171 Conn. 342, 354, 370 .i.ld  952 (1976).

I2 The National Labor Relations Board does not generally view a single
instance of repudiation, in and of itself, as an unfair !abor  practice; Molders
Local 164  (PacificSteel), 270 S.L.R.B. 1105, 1108 t1984),  enf’d, 765 F.2d
858 (9th Cir. 1985); Danny’s Foo&.  Im.,  260 N.L.R.B. 1445, 1448 (1982);
Malrite of Wimmsin,  Inc.,  198 S.L.R.B. 241(19721.  enf’d sub nom. Local
Union No. 71.7, Intern&n&  Brorherhood  ofELctrical Wwkers,  AFL-CIO
V.  N.L.R.B., 494 F.2d  1136 (D.C. Cir. 1974); just as a single breach of con-
tract is not, in and of itself, an .unfair  labor practice: &folders  Local 164
(Pa+%  Steel), supra, 1108; Paperrafl  Coqwration.  212 N.L.R.B. 240,241
n.3 (1974). In Malrite,  the board dismissed the charge that an employer’s
repudiation of an arbitrator’s decision constituted an unfair labor practice,
relying on the theory of deferra! first enunciated in Zpi&erg Manufactur-
ing Co., 112 N.L.R.B. 1080 (1955); and emphasized that the union could
seek enforcement of the decision in a court of law. See also  J &  H Rain-
zueur,  273 N.L.R.B. 497 (1984). Subsequently, however, the board has ruled
that where the events underlying the unfair labor practice charge occurred
u#er the arbitrator’s award, deferraI  was not appropriate. Littun  Systems,
283 N.L.R.B. 973, 976 (1987). Where, as here, the event underlying the
unfair  labor  pract ice charge-e’hrnination  of  the posi t ion-occurred af ter
the award, and the employer’s justification for its action essentiahy repu-
diates the authority of an arbitrator to decide any promotional grievance,
the reasoning of the National Labor Relations Board in Mulrite does not
apply. As discussed in footnote t,  supra, we need not decide whether the
board of education’s action was a repudiation of the letter of the award.
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In this case, the board deliberately flouted the griev-
ante  arbitration provision of the contract between the
board and the Teacher’s Association. Instead of seek-
ing to vacate or modify the award pursuant to Gen-
eral Statutes 5s 52-418, 13 52-41914  and 52-420,15

I3 “Sec. 52-418. VACATING A WARD. (a) Upon the application of any party
to an arbitration. the superior COUT:  for the judicial dkrict  in which one
of the parties resides, or, in a controversy concerning land. for the judicial
district in which the land is situated or, when the court  is not in session,
any judge thereof shall make an order vacating the arrard  if it finds any
of the following defects: (1) If the aaard has been procured by corruption,
fraud or undue means; (2) if there has been evident partiality or cormp-
tion on the part of any arbitrator; (3) if the arbitrators have been guilty
of misconduct in refusing to postpone the’hearing upon sufficient cause
shown or in refusing to hear evidence pertinent and material to the con-
troversy or of any other action by which the rights of any party have been
prejudiced: or (4) if the arbitrators have exceeded their powers or so imper-
fectly executed them that a mutual. zinal and definite award upon the sub-
ject  matter  submitted was not  made.

“(b) If  an award is  vacated and the t ime withing  which  the  award  i s
required to be rendered has not e.xpired,  the court or judge may direct a
rehear ing  by  the  a rb i t ra tors .

“(c) Any party fling an application pursuant to subsection (a) of this sec-
tion concerning an arbitration award issued by the state board of media-
tion and arbitration shall notify said board and the anomey general, in
writing, of such filing within five days of the date of filing.”

l4 “SeC.%419.  MODIFICATIONORCORRECTIONOFA~VARD.(a)  UpOn the

application of any party to an arbitration, the superior court for the judi-
cial district in which one of the parties resides or, in a controversy con-
cerning land, for the judicial district in which the land is situated, or, when.
the court is not in session, any judge thereof, shall make an order modify-
ing or correcting the award if it finds any of the following defe&]l)  If
there has been an evident material miscalculation of figures or an evident
material mistake in the description of any person, thing or property referred
to in the award; (2) if the arbitrators have awarded upon a matter not sub-
mitted to them unless it was a matter not affecting the merits of the deci-
sion upon the matters submitted; or (3) if the award is imperfect in matter
of form not affecting the merits  of the controversy.

“(b) The order shall modify and correct the award, so as to effect the
intent thereof and promote justice between the parties.”

16"~eC.  52-420. MOTION TO COXFIRM,  VACATE OR HODIFY  AWARD.

(a) Any application under section 52-417, 52-418 or 52-419  shall be heard
in the manner provided by law for hearing ticten  motions at a short calen-
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it decided to do indirectly what it could not do directly:
keep Fred Schipul out of the position that the arbitra-
tor had determined he was qualified for and entitled
to hold.

The board tirgues  that its sincere belief that Schipul
was unqualified somehow releases it from its duty to
comply in good faith with the grievance arbitration pro-
cess. It is not exceptional for an employer charged with
violating a promotion provision in a collective bargain-
ing agreement to believe sincerely that the grievant
is less qualified than the candidate promoted. The point
is that the board of education agreed to let an arbitra-
tor decide whether the grievant was the most qualified
candidate for the position in question. Once the board
agreed to subject &-omotions  to the grievance process,
it was bound by the arbitrator’s decision. East  Haven
v. AFSCME,  Council 15,  Local 1662,  212 Conn. 368,
372, 561 A.2d  1388 (1989); M’ilford Employees Assn.
v. Milford,  179 Conn. 678, 684, 427 A.2d  859 (1980);
Board ofEducation  v. Waterbury Teachers Assn., 168
Conn. 54,62,357  A.2d  466 (1975). “ ‘There are situa-
tions in which it is not enough that an employer is con-
vinced he is right,’ N.L.R.B. v. M & M Oldsmobile,  Inc.,
[377  F.2d 712, 716 (2d Cir. 1967)],  and this is one of
them.” General Teamsters Local 162  v. N.L.R.B., 568 .;
F.2d 665, 668 (9th Cir. 1978).

dar session, or otherwise as the court or judge may direct, in order to dis-
pose of the case with the least possible delay.

“(I$ No motion to vacate, modify or correct an award may be made after
thirty days from the notice of the award to the patq  to the arbitration who
makes the motion.

“(c) For the purpose of a motion to vacate, modify or correct an award,
such an order staying any proceedings of the adverse party to enforce the
award shall be made as may be deemed necessary. Upon the granting of
an order  confirming,  modifying or  correct ing an award,  a  judgment or
decree shah be entered in conformity therewith by the court or judge grant-
ing the  order .”
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The board further contends that its obligations under
General Statutes $$ lo-22016  and lo-22217  exempt it
from the rule that an arbitrator’s unchallenged deci-
sion is final and binding. Under these statutes, the
board is required to “implement the educational inter-
estsof the state . . . as in its judgment will best serve
the interests of the school district” and is authorized
to spend the money the town appropriates for educa-
tion “in [its] discretion.” The board argues that these
statutes require it to eliminate a teaching position
rather than allow a teacher the board feels is unquali-
fied to hold that position.

The board’s argument reaches too far. If § lo-220
compels the board of education to follow its own judg-
ment at all times, § lo-220  could just as easily compel
the board of education to perform acts specifically pro-
hibited by the statutes, including discrimination on the
basis of race, sex or union membership, so long as the
board genuinely believed those acts were in the best
interests of the school district. “ ‘ “In construing a stat-
ute, common sense must be used, and the courts will
assume that the legislature intended to accomplish a
reasonable and rational result.” ’ ” Ford Motor Credit
Co. i. B. W.  Beard&y,  Inc., 208 Conn. 13,20,542  A.2d
1159 (1988). “A statute . . . should not be interpreted

I(1  Generai  Statutes $ 10-220 provides in pertinent part: “DUTIES OF
BOARDS OF EDUCATION. (a) Each lad or regional board of education shall
maintain good public elementary and secondary schools, implement the
educational interests of the state as defined in section lo-4a and provide
such other educational activities as in its judgment will best serve the inter-
ests of the school district . . . shall  employ and dismiss the teachers of
the schools of such district subject to the provisions of sections lo-151 and
lo-158a  . . . and shall perform all acts required of it by the town or neces-
sary to carry into effect the powers and duties imposed by law.”

I7 General Statutes 5 lo-222  provides in pertinent part: “APPROPRIATIONS
AND BUDGET.  FINANCUL  INFORJUTION  sYsTEx  (a) . . . The money
appropriated by any municipality for the maintenance of public schools shall
be expended by and in the discretion of the board of education.”

a-
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to thwart its purpose.” Builders Service Corporation
v. Planning & Zoning Commission, 208 Conn. 267,276,
545 A.2d  530 (1988). The legislature did not intend the
general mandate of 8 lo-220  to swallow up the collec-
tive bargaining process mandated by the TNA.

Finally, the board of education argues that it cannot
be an unfair labor practice for it to perform an act that
lies within its exclusive discretion, namely, the elimi-
nation of a teaching position. We have held, however,
that a public employer’s discretion to hire and fire’*
may not be used as a “subterfuge to circumvent the
provisions of the act.” Winchester v. Connecticut State
Board of Labor  Relations, 175 Corm.  349,369,402  A.2d
332 (1978); L. Suxio  Construction Co. v. Connecticut
State Board of Labor Relations, 148 Conn. 135, 144,
168 A.2d  553 (1961); Imperial Laund y, Inc. v. State
Board of Labor Relations, 142 Corm.  437,467,113  A.2d
439 (1955).

The facts in Winchester are especially similar to the
facts now before us. In that case, the Winchester fire
department eliminated its only salaried position after
Armand  Sartirana, who held the position, joined a
union. Although we held in Winchester that the pro-
tections of MERA did not cover a one-person bargain-
ing unit, so that the employer had no duty to conduct
contract negotiations with the union; id., 361-62; we
went on to hold that the employee’s rights under MERA
had nevertheless been violated when the position was
eliminated, even though the department claimed that
the position was eliminated for economic reasons. Id.,
371. While Winchester dealt with anti-union animus in
violation of General Statutes S 7-470 (a) (1) (parallel to
General Statutes § lo-153e  [b]  [l]), which is not alleged
in the present case, and did not address the scope of

I* The discretionary power to hire and fire may. of course, be limited by
a contractual “just cause” requirement, a grievance procedure, or a statute.
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the discretion granted to school boards, it presented
essentially the same issue we confront here: may a pub-
lic employer do indirectly what it is forbidden to do
directly, that is, may it use its discretionary power to
eliminate a position in order to bring about a prohibited
result? In Winchester and in the present case, the
answer is “no.”

III

Once the labor board had correctly determined that
the board of education had committed an unfair labor
practice, it was empowered to order a remedy that
would best effectuate the purposes cf the act. General
Statutes § lo-153e (e). 19 Our labor board, like the
National Labor Relations Board, has broad remedial
powers. Board of Education v. Connecticut State Board
of Labor Relations, supra, 241. Its enumerated powers
include the power to order reinstatement and back pay
for unjustly terminated employees, including the power
to order reinstatement of all employees who have been
subject to an unfair labor practice. General Statutes
§ 31-107 (c).~O  A public employer subject to such an

Is  General Statutes $ lo-153e  (e) provides in pertinent part: “If, upon all
the  tes t imony,  said  board determines  that  the  par ty  complained of  has
engaged in or is engaging in any prohibited practice, it shall state its find-
ing of fact and shall issue and cause to be served on such party an order
requiring it to cease and desist from such prohibited practice, and shall take
such further affirmative action as will effectuate the policies of subsec-
tions (b)  to (d), inclusive, of this section.”

*O  General Statutes § 31-107  (c) provides as follows: “(c) A stenographic
or electronic record of the testimony shall be taken at all hearings of the
board and a transcript thereof shall be Rled with the board upbn  its request.
The board shall have the power to order the taking of further testimony
and for further argument. If, upon all the testimony, the board determines
that the employer has engaged in or is engaging in any unfair labor prac-
tice, it shall state its finding of fact and shall issue and cause to be served
on such employer an order requiring him to cease and desist from such unfair
labor practice, and shall take such further affirmative action as will effec-
tuate the policies of this chapter, including, but not limtied  to: (1) Withdrawal
of recognition from and refraining from bargaining collectively with any
company union, established, maintained or assisted by any action defined
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order ‘would implicitly have to find  the necessary funds
to comply with a back pay order. In this case, of course,
the labor board’s order requires the board of education
to restore and fund a position it had voted to eliminate.
The board of education argues that creation and elimi-
nation of teaching positions lies within its exclusive
authority and that the labor board exceeded its author-
ity by requiring the board to recreate a defunct teach-
ing position. “The short answer is that the Board had
jurisdiction to find an unfair labor practice and to rem-
edy it.” N.  L. R. B. v. M & M Oldsmobile, Inc., supra,
716.

While as a general proposition it is true that crea-
tion or elimination of teaching positions is within the
“sound discretion” of the board of education; Bus-ton
v. Rick,  174 Conn. 522, 323,391 A.2d  161(1978);  West
Hartford Education Assn., Inc. v. DeCourcy,  supra,
586; we have also held that the TNA divests the board
of education of some of its discretionary power under

in  th is  chapter  as  an  unfa i r  labor  pract ice ;  (2)  awarding of  back pay; .
(3) reinstatement with or without back pay of any employee discriminated
against in violation of section 31-105  or by maintenance of a preferential
list from which such employee shall be returned to work; (4) reinstatement
with or without back pay of all employees whose work has ceased or whose
return to work has been delayed or prevented as the result of unfair labor
practice in respect to any employee or employees or the maintenance of
a preferential list from which such employees shall be returned to work.
Such order may further require such person to make reports from time
to time showing the extent to nhich  the order has been complied with. If
upon all the testimony the board is of the opinion that the person or per-
sons named in the complaint have not engaged in or are not engaging in
any such unfair labor practice, then the board shall make its finding of fact
and shall issue an order dismissing the complaint. The board shall not require
as a condition of taking action or issuing any order under this chapter that
employees on strike or engaged in any other lawful concerted activity shall
discontinue such strike or such activity. Until a transcript of the record
in a case has been filed in the superior court, as provided in section 31-109,
the board may, at any time, upon notice, modify or set aside in whole or
in part any finding or order made or issued by it. Proceedings before the
board shall be held with all possible expedition.”
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General Statutes 5s  10-220 and 10-222.  West Hurtford
Education Assn. v. DeCoury, supra. A board of edu-
cation may not use its discretionary power to eliminate
teaching positions in order to bypass the grievance arbi-
tration process. Consequently, the labor board has the
power to order the board of education to restore a
teaching position eliminated for such an improper pur-
pose. The board of education retains the right to elim-
mate the position if it has a legitimate reason for doing
so, or to terminate or demote the teacher if his per-
formance is objectively inadequate.

The judgment is reversed and the case is remanded
with direction to render judgment dismissing the board
of education’s appeal from the decision and order of
the labor board.

In this opinion the other,justices  concurred.


