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and
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On August 22, 1984, the Protective Services Employees  Coalition, AFL-
CIO (the Union) filed with the Connecticut State Board of Labor Relations
(the Labor Board) a petition for declaratory ruling in which the Union
requested the Labor Board to issue a declaratory ruling that:

(a) The State Police Commissioner, when acting in review of
the police powers of permanent employees is an Employer, as
that term is utilized in C.G.S. S-270 (a).

(b) That all such reviews be guided by the contractual
provision and standards.

(c) That all pending reviews, and appeals of reviews taken
during the contract period 1981-4 be guided by these tenets.

(d)  That the State Police Commissioner, when acting in
respect to Protective Services employees of the executive
branch, be bound in every respect by the collective
bargaining agreement.

(Exhibit 1)

After the requisite preliminary steps had been taken, the Union and the
State appeared before the Labor Board for hearing on April 8, 1986. Both
parties were provided a full opportunity to adduce evidence, examine and



cross-examine witnesses, and make argument. By September 5, 1986, briefs
had been received from both parties. By February 20, 1987, supplemental
briefs had been received from both parties.

Upon the record presented to us, we make the following decision and
declaratory ruling.

Findinqs of Fact

1. The State is an employer subject to the Act.

2. The Union is an employee organization subject to the Act and has at
all times material been the exclusive statutory bargaining representative of
a unit of employees within the Protective Services Unit (NP-5) as defined by
the Labor Board with modifications and exclusions not here relevant.

3. This unit includes employees engaged in the protection of property
(e.g. guards, firefighters) and in the law enforcement functions excluding
state police. 5-273-77(a)(S).

4. A subgrouping within said unit includes several classes of
employees whose job requirements include the acquisition of police powers,
as determined by C.G.S. 29-18 et seq.

5. Said powers are acquired by these employees after their initial
employment and completion of requisite education, training, and character
investigation. These employees are required to obtain and retain police
powers pursuant to C.G.S. 29-18 and such powers are conferred by exercise of
the statutory authority of the Commissioner of Public safety. ’

6. The State and the Union have, since 1977, been contractually bound
by a series of collective bargaining agreements. Each of these agreements
included a Discipline/Discharge article which contained, in part, a just
cause standard.

7. Over the past approximately three years, certain bargaining unit
employees have had their statutory police powers removed by action of the
Commissioner of Public Safety. In each instance of removal of police
powers, the Commissioner cited C.G.S. 29-18 as authority for said action.

8. James Smedick is an agency  police officer and bargaining unit
member employed at Central Naugatuck Valley Region Higher Education Center.

9. On or about May, 1982, Smedick had his police powers removed by
action of the Commissioner of Public Safety.

10. Following the removal of his police powers, Smedick was demoted to
the position of Building & Grounds Patrol Officer, effective May 14, 1982.

11. Smedick filed a grievance challenging his demotion. This grievance
was processed through to arbitration.

12. On April 21, 1983, the arbitrator, Robert Bourke,  issued his award
finding, inter alia, that the grievant was demoted for just cause, such just- -
cause being his failure to maintain a required licensing qualification.



13. Robert Desso and George Fusco were employed as agency police
officers at the Veterans Hospital in Rocky Hill.

14. On or about July 7, 1981, Fusco and Desso were terminated from
State Service.

15. Following such action both officers filed and pursued contractual
grievances. Both grievances were processed through to arbitration.

16. After separate full and formal arbitration hearings, both officers
were reinstated without back pay as agency police officers effective on the
date of the arbitral awards.

17. Within the appropriate statutory time periods, both awards were
appealed by the State of Connecticut to the Superior Court. The State
appealed on the basis that:

In making such award the arbitrator exceeded his powers
or so imperfectly executed them so that a mutual, final and
definite award upon the subject matter submitted was not made
as hereinafter set forth:

a. The arbitrator’s award is inherently inconsistent
with, ambiguous and beyond the scope of the submission,.
thereby exceeding his powers, and must be vacated pursuant to
Section 52-418(d) of the General Statutes.

b. The arbitrator’s consideration of what the remedy
should be went beyond the scope of the submission, thereby
exceeding his powers, and must be vacated pursuant to Section
52-418(d) of the General Statutes.

18. The State’s application to vacate the award was denied on July 21,
1982.

19. Whereupon the grievants (Fusco and Desso) were returned to work and
were granted relief in accordance with what was granted by the respective
arbitration awards. .

20. Fusco and Desso continued to serve without loss of pay or benefits
for approximately the following’year. Whereupon they were notified that the
Commissioner of Public Safety had refused to reissue their police powers.
Since their police powers previously had never been revoked, this action by
the Corunissioner  of Public Safety amounted to a revocation of Fusco and
Desso’s police powers.

21. Based upon the decision by
Fusco and Desso were terminated for

the Commissioner of Public Safety, both
failure to maintain police powers.

22. Fusco subsequently filed a lawsuit in federal court claiminng  that
revocation of his police powers by the Department of Public safety without
notice or hearing and his consequent dismissal violated his rights to due
process under the fourteenth amendment to the United States Constitution.
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23. Carmine Moffo is an agency police sergeant and bargaining unit
member, employed at Central Naugatuck Valley Regional Higher Education
Center.

24. On or about April, 1983, Moffo had his police powers removed by
action of the Commissioner of Public Safety.

25. Following the removal of his police powers, Moffo was demoted to
the position of building and grounds patrol officer.

26. Moffo filed a grievance challenging his demotion. The matter was
processed through to arbitration. In the interim, however, Moffo was
restored to his position as an agency police sergeant. The matter was
therefore never arbitrated.

27. In none of the above cases was there a hearing prior to the above
actions of licensure removal by any state agency.

28. The federal court ordered Fusco (see finding 22, supra) reinstated
to his position of agency police officer because he had not been accorded
due process by the Department of Public Safety in removing his police
powers.

29. There have been other Protective Service police officers who have
had their police powers removed by the Department of Public Safety without
hearing, but so far as the record shows, none of those officers has
challenged such removal in either the federal or state courts.

Discussion

It is the Union’s position in this case that persons permanently
employed as police officers in NP-5 Protective Services bargaining unit
positions are employees of the Department of Public Safety as well as the
agency or agencies which otherwise control the wages, hours and conditions
of employment of such police officers. The Union argues that with respect
to these Protective Services police officers, the Department of Public
Safety is an employer within the meaning of Section 5-270(a) of the Act,
which states:

(a) %nployerVV  means. the state of Connecticut, its exec-
utive and judicial branches, including, without limitation,
any board, department, commission, institution, or agency of
such branches or any appropriate unit thereof and any board
of trustees of a state-owned or supported college or univer-
sity and branches thereof, public and quasi-public state
corporation, or authority established by state law, or any
person or persons designated by the employer to act in its.
interest in dealing with employees, but shall not include
the state board of labor relations or the state board of
mediation and arbitration.

Protective Services police officers are employed at various state
agencies and exercise police powers at the physical facility to which they
are assigned. The authority to hire and to discharge, as well as the day to
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day supervision of such police officers , is vested in the agency or agencies
by whom the officers are employed. The Commissioner of Public Safety
(hereinafter referred to as the State Police or Department of Public Safety)
has no role in the hiring of such police officers, other than deciding
whether to grant police powers to the officer. If the State Police deny the
application for police powers for a prospective Protective Services police
officer, he or she cannot be hired. The State Police play no role in the
day to day supervision of the police officers and perform no other function
of an employer with respect to these officers during the term of their
employment. The State Police do not decide whether to terminate the employ-
ment of such officers; however, if the State Police revoke the police powers
of an officer, he must be removed from his position by the employing agency
(i.e. either discharged or demoted to a position that does not involve the
exercise of police powers) because a qualification for continued employment
as a Protective Services police officer is that the officer continue to be
empowered by the State Police to exercise police powers.

The power of the State Police to grant or revoke police powers of
Protective Services police officers is provided by Section 29-18 of the
Connecticut General Statutes:

The commissioner of public safety may appoint one or more
persons nominated by the administrative authority of any
state buildings or lands including, but not limited to,
state owned and managed housing facilities, to act as
special policemen in such buildings and upon such lands.
Each such special policeman shall be sworn and may arrest
and present before a competent authority any person for
any offense committed within his precinct.

When the exclusive bargaining representative of a bargaining unit of
state employees enters into a collective bargaining agreement, that
agreement is between the exclusive bargaining representative and all state
agencies which act in the role of employer of the employees covered by the
agreement. The collective bargaining agreement is not between the
bargaining representative and state agencies which act solely as licensing
authorities with respect to state employees.*

Under C.G.S. Section 29-18, the Commissioner of Public Safety is a
licensing authority for persons who are not employed within the Department
of Public Safety. As discussed above with respect to W-5  Protective

* The Union has not disputed the fact that the State Police act as a
licensing authority under  Section 29-18. The terms license and licensing
are defined by state law in Sections 4-166 (3) and (4) of the Uniform
Administrative Procedure Act as follows:

(3) “License” includes the whole or part of any agency permit,
certificate, approval, registration, charter, or similar form of
permission required by law, but it does not include a license required
solely for revenue purposes;

(4 ) “Licensing” includes the agency process respecting the grant,
denial, renewal, revocation, suspension, annulment, withdrawal, or
amendment of a license;
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Services police officers, the State Police are empowered under Section 29-18
to grant or revoke the right of such officers to exercise police powers.
This is like the Department of Motor Vehicles granting or revoking the right
of an individual to have a driver’s license. Similarly, it is like the
right of the appropriate state agency to grant or revoke various
professional licenses, such as a physician’s, a registered nurse’s, or an
attorney’s occupational license. No doubt there are employees of the State
of Connecticut who are required to possess a driver’s license or be licensed
as a physician, registered nurse or attorney in order to hold employment in
their current position with the State of Connecticut. However, the
requirement to hold such a license does not make the licensing authority the
employer of such state employees. In other words, when an individual is
employed by a state agency other than the agency which is the licensing
authority, the agency which is the licensing authority does not stand in the
role of employer merely because it controls the power to grant or revoke the
license in question. This is so even where the license is required for
state employment in a particular type of position and license revocation

. will result in the employee losing employment in that state position.

The Protective Services unit collective bargaining agreement contains a
requirement that the employer not discipline (e.g. demote) or discharge
employees unless it has just cause to do so. This contractual requirement
does not extend to licensing authorities. The standards and procedures
under state law for revocation of licenses instead are set forth in the
Connecticut Uniform Administrative Procedure Act (hereinafter, UAPA).*  In
this regard, the UAPA states:

sec. 4-166” Definitions.

x x x*

(3) “License” includes the whole or part of any agency permit,
certificate, approval, registration, charter, or similar form of
permission required by law, but it does not include a license
required solely for revenue purposes;

(4) ‘Licensing” includes the agency process respecting the
grant, denial, renewal , revocation, suspension, annulment, with-
drawal, or amendment of a license; .

‘-x x x

Sec. 4-182. Matters inyolving licenses.

(a) When the grant, denial or renewal of a license is
required  to be preceded by notice and opportunity for hearing,
the provisions of this chapter concerning contested cases apply.

x x x

* Sections 4-166 through 4-189 of the Connecticut General Statutes.
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(c) No revocation, suspension, annulment or withdrawal of
any license is lawful unless, prior to the institution of agency
proceedings, the agency gave notice by mail to the licensee of
facts or conduct which warrant the intended action, and the
licensee was given an opportunity to show compliance with all
lawful requirements for the retention of the license. If the
agency finds that public health, safety or welfare imperatively
requires emergency action, and incorporates a finding to that
effect in its order, summary suspension of a license may be
ordered pending proceedings for revocation or other action.
These proceedings shall be promptly instituted and determined.

x x x

Sec.  4-183. Appeal to superior court.

(a) A person who has exhausted all administrative remedies
available within the agency and who is aggrieved by a final
decision in a contested case is entitled to judicial review by
way of appeal under this chapter... .

x x x

(g) The court shall not substitute its judgment for that of
the agency as to the weight of the evidence on questions of fact.
The court may affirm the decision of the agency or remand the case
for further proceedings. The court may reverse or modify the
decision if substantial rights of the appellant have been
prejudiced because the administrative findings, inferences,
conclusions, or decisions are: (1) In violation of constitutional
or statutory provisions; (2) in excess of the statutory authority
of the agency; (3) made upon unlawful procedure; (4) affected by
other error of law; (5) clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole record; or (6)
arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

Since Section 4-182 requires that license revocation decisions be treated as
contested cases, the State Police are required to accord Protective Services
police officers the procedural rights set forth in Section 4-177 of the
UAPA. That Section states:

sec. 4-17-7. Contested cases. Notice. Record.

(a) In a contested case, all parties shall be afforded an
opportunity for hearing after reasonable notice.

(b) The notice shall include: (1) A statement of the time,
place, and nature of the hearing; (2) a statement of the legal
authority and jurisdiction under which the hearing is to be held;
(3) a reference to the particular sections of the statutes and
regulations involved; (4) a short and plain statement of the
matters asserted. If the agency or other party is unable to
state the matters in detail at the time the notice is served,
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the initial notice may be limited to a statement of the issues
involved. Thereafter upon application a more definite and
detailed statement shall be furnished.

(c) Opportunity shall be afforded all parties to respond
and present evidence and argument on all issues involved.

(d)  Unless precluded by law, informal disposition may be
made of any contested case by stipulation, agreed settlement,
consent order, or default.

(e) The record in a contested case shall include: (1) All
pleadings, motions and intermediate rulings; (2) evidence
received or considered; (3) questions and offers of proof,
objections and rulings thereon; (4) any decision, opinion or
report by the officer presiding at the hearing.

(f) Oral proceedings or any part thereof shall be
transcribed on request of any party. The requesting party shall
pay accordingly, the cost of such transcript or part thereof.

(g) Findings of fact shall be based exclusively on the
evidence and on matters officially noticed.

Since the requirements of the UAPA are mandatory, before a valid
revocation of a license may occur, the requirements of the UAPA first must
be complied with by the licensing agency. Accordingly, no Protective
Services police officer may have his or her Section 29-18 police powers
revoked by the State Police unless and until the State Police have complied
with the UAPA’s  requirements.*

The foregoing sets forth the procedure and standards applicable under
state law to decisions by the State Police to revoke Section 29-18 police
powers from Protective Services unit police officers. It is that procedure
and those standards which govern the State Police in its licensing function
with respect to such officers, not the Protective Services unit collective
bargaining agreement.

On the other hand, we must point out that there are certain actions
connected with the State Police license revocation which, if engaged in by
the agency or agencies which employ  Protective Services police offices,
would constitute a prohibited practice within the meaning of Section 5-272
of the Act. Section 5-262 states in relevant part:

r Under Section 4-183(a) of the UAPA, an officer whose Section 29-18 police
powers have been revoked has forty-five days “after the mailing of the-
notice of the decision” to revoke in which to file an appeal to the superior
court. It is at least arguable that if an officer fails to file his appeal
within that time period, the superior court is without jurisdiction to
reverse the State Police’s license revocation decision. Whether this is so
is a question for the courts to determine.
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Prohibited acts of employers  and employee organizations.

(a) Employers or their representatives or agents are pro-
hibited from: . . . . . . (4) refusing to bargain collectively in
good faith with an employee organization which has been desig-
nated in accordance with the provisions of said sections as the
exclusive representative of employees in an appropriate unit;
including but not limited to refusing to discuss grievances with
such exclusive representative; . . . .

x x x

(cl . ..to bargain collectively is the performance of the
mutual obligation of the employer or his designated repre-
sentative and the representative of the employees to...bargain
in good  faith with respect to wages, hours and conditions of
employment . ..or the negotiation of an agreement, or any question
arisinq thereunder... .

As discussed above the Protective Services collective bargaining agreement
requires that the employer have just cause for discharge or other forms of
discipline (e.g. demotion). Additionally, that agreement sets forth a
grievance procedure which culminates in binding arbitration before a neutral
third party arbitrator. Decisions by the arbitrator are binding on the
employing agency or agencies. Unless the employing agency successfully
brings an action in the superior court to vacate an arbitration award, the
employing agency must abide by the award. By agreeing to such a grievance
arbitration procedure in the collective bargaining agreement, the employer
is connnitted  to resolve discipline and discharge decisions through that
procedure.

It is obvious that in the context of discharge and discipline matters,
the employing agency undermines and repudiates its commitment to resolve
such questions through the grievance arbitration procedures if it seeks
State Police revocation of a Protective Services officer’s Section 29-18
police powers in either of the following circumstances: (1) before the
processing of a grievance challenging the discharge or discipline has been
fully concluded, or (2) where such a grievance has been concluded with a

\ result other than termination or demotion from a police officer position.
For the employing agency to seek license revocation before either of the
events has occurred constitutes a refusal by the agency to resolve the dis-
cipline or discharge question through the grievance arbitration procedure.
Such a refusal, where the collective bargaining agreement requires resolu-
tion of discipline and discharge decisions through a grievance arbitration
procedure, is a violation of the express language of Section S-272 of the
Act. In seeking license revocation, the employing agency is in plain fact
attempting to subvert the grievance/arbitration process of the agreement and
effect discipline (e.g. demotion) or discharge which it may or may not be
able to sustain in the grievance/arbitration procedure. Since the employing
agency has committed itself in the collective bargaining agreement to have
such questions determined in the grievance/arbitration procedure, such an
end run constitutes a failure to bargain in good faith with respect to a
question arising under the collective bargaining agreement (i.e. whether the
employee should be disciplined (e.g. demoted) or discharged). As the
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employer knows, if the revocation request is successful, the grievance/
arbitration procedure will be rendered nugatory.

Moreover, it cannot be argued that there exists some overriding public
policy that permits the employing agency to seek license revocation before
conclusion of the grievance arbitration procedure. Under the American
system of grievance arbitration as it applies to discipline and discharge
matters, the employer typically has the ability to demote or suspend an
employee until final resolution of the grievance. If an arbitrator finds
that the employer lacked just cause for discipline or discharge, the arbi-
trator can make the employee whole for any lost wages, seniority, benefits,
etc. Thus, while the dispute is pending in the grievance procedure, the
employer is able to prevent a Protective Services police officer from
exercising his police powers. Section 29-18 police powers are exercisable
f aonly at the cility to which the officer is assigned. If the officer is
suspended pending outcome of the grievance/arbitration procedure, he has no
right to exercise any police powers. Similarly, if the officer is demoted
to a non-police officer position pending the outcome of the grievance, he is
without authority to exercise police powers. Thus, the public’s safety and
welfare is in no way compromised if the employing agency is prohibited from
seeking revocation of the officer’s police powers while the grievance is
pending.

Furthermore, if the employing agency settles the grievance or an arbi-
trator issues an award, the employing agency will be found to have violated
the grievance settlement or refused to comply with the arbitration award if
it takes action inconsistent with the settlement or award in revocation
proceedings which are initiated by some entity other than the employing
agency. This situation would arise if the employer took the position, when
contacted by the State Police, that the officer’s police powers should be
revoked despite the employer’s having agreed or having been ordered by an
arbitrator to reinstate the officer to his position of police officer. Once
either of those events has occurred, compliance with the settlement or award
requires that the employer not endorse or support license revocation. This,
of course, is not to suggest that the employer may withhold relevant factual
information requested by the State Police in a license revocation proceed-
ing. However, being responsive to State Police requests for information on
the one hand, and offering an opinion or expressing,a  desire concerning what
action the State Police should take concerning the officer’s police powers
on the other, are distinctly different. Once a grievance has been settled
or an award has been issued resolving the grievance in such a way as to
reinstate the officer to the position of police officer, the employing
agency must take the position that the officer’s police powers should not be
revoked7For the employing agency to do otherwise would violate the
grievance settlement or arbitration award to which it is bound to comply.

-lO-



L

.

Declaratory Rulinq

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees and by Section 4-176 of the Connecticut General Statutes,
the Board hereby issues the following declaratory ruling.

I. The State Police Commissioner, when acting in review of police
powers of permanent employees in the Protective Services bargaining unit is
not an employer as that term is utilized in C.G.S. 5-270(a).

II. Such reviews are guided by the provisions and standards for license
revocation set forth in the Uniform Administrative Procedure Act, not by the
provisions and standards of the Protective Services bargaining unit collec-
tive bargaining agreement.

III. All pending reviews and appeals of reviews taken during the 1981-84
Protective Services unit collective bargaining agreement are subject to
paragraph II, supra.

IV. The State Police Commissioner, when acting in respect to the C.G.S.
29-18 police powers of Protective Services bargaining unit members, is bound
by the Uniform Administrative Procedure Act’s requirements, not by the
Protective Services unit collective bargaining agreement.

CONNECTICUI!  STATE BOARD OF LABOR RELATIONS

B Y s/  Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/  Craiq Shea
Craig Shea
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