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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABORRELATIONS

In the matter of

STATE OF CONNECTICUT
DEPARTMENT OF
ADMINISTRATIVE SERVICES

Decision No. 2640

-and- May 23, 1988

CONNECTICUI  EMPLOYEES
UNION INDEPENDENT

Case No. SPP-9920

A P P EARANCES:

Frank Bochniewicz, Labor Relations Specialist
for the State

Michalik & Lynch
By:. Edward T. Lynch, Esq.
for the Union

DECISION
and

DISMISSAL OF COMPLAINT

On May 16, 1986, the Connecticut Employees Union Independent (Union)
filed with the Connecticut State Board of Labor Relations (Labor Board) a
complaint alleging that the State of Connecticut (State) violated An Act
Concerning Collective Bargaining for State Employees (the Act) in that:

1.

2.

3.

4.

5.

Complainant and Respondent have entered into a Collective
Bargaining Agreement effective July 1, 1982.

On or about February 20, 1985, Complainant filed a grievance
to have the Mailhandler Assistants reclassified to Mailhandler
II's effective l/20/85.

The grievance proceeded through and including Step 4,
reclassification panel.

As per the NP-2 Maintenance Contract, Article 16, Section Ten,
the Union/Complainant was present during the reclassifictition
panel deliberations.

The panel decided verbally that the duties of the predeter-
mined mail route were to be removed.



6 . On or about the 14th of March, Complainant received a written
response from the reclassification panel, which stated that
the grievants were properly classified.

7 . The panel acted arbitrarily and capriciously by verbally
stating one remedy and writing an opposite response.

After the preliminary administrative steps had been exhausted, the
matter came before the Labor Board for a hearing on June 17, 1987 at which
time the parties appeared, were represented, and were fully heard. Both
parties filed briefs.

On the basis of the whole record before us, we make the following
findings of fact, conclusions of law, and dismissal of complaint.

Findinqs of Fact

1 . The State of Connecticut is an employer subject to the Act.

2 . The Union is an employee organization within the meaning of the Act
and at all times material has been the exclusive statutory bargaining
representative of the Np-2  bargaining unit.

3 . The collective bargaining agreement then in effect between the
parties provides for a hearing on job reclassification. Section 10 of the
grievance procedure provides that:

!Section!lkn. Disputes over an employee’s job classification
shall be processed through Step III of the grievance procedure.
Unresolved classification grievances may be submitted through
the Director of Personnel and Labor Relations to a panel of
three (3) Personnel Officers selected from agencies of one
hundred (100) or more employees. The Union shall be entitled to
have a representative attend all deliberations of the panel and
to offer input during the deliberations. The decision of said
panel shall be final.

(Exhibit 3)
--

4 . On February 20, 1985, the Union filed a reclassification grievance
on behalf of Bruce Gaudette and others classified as mail service assistants
alleging that they were performing the duties of Mail Handler 11’s. The
remedy they requested was reclassification to Mail Handler II or a
rescission of the duties.

5 . The grievance was processed in conformance with the contract and on
February 20, 1986 a hearing at Step IV was held.

6 . The three member panel hearing the grievance consisted of Alicia
Jones, Thomas Egan, and Harold McIssac,  chairman.

7. At the February 20, 1986 hearing the Union was represented by
Richard Monthei, staff representative, and Phil McDermott, Union steward.
The State was represented by Wanda Seldon and Dale Henriquez.
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8 . After both parties made presentations, the State representatives
left the hearing. However, the Union representatives remained in the
hearing room while the reclassification panel deliberated the grievance, as
provided for in the contract.

9 . The Union’s witnesses, Monthei and McDermott, testified that a
vote was taken and that the majority voted 2-l to grant the Union’s
request. However, there was no resolution of the remedy, i.e. whether to
reclassify Gaudette or to take away his additional duties.

10. However, in reclassification grievances it is not unusual for the
panel to issue a decision in the alternative, i.e. either to reclassify and
pay the individual or to take the duties away.

11. The State’s witness, Mr. McIssac, testified that he took an
informal poll of the panel in the Union’s presence and that this poll
resulted in a decision to deny the grievance by a vote of 2-l.

12. McIssac further testified that once the Union left the room a
final vote was taken which confirmed the informal poll.

13. Mr. McIssac testified that although he served on a number of
reclassification panels, the panel in question was the first one concerning
the NP-2 contract. The NP-2 contract was different from others he was
involved in regarding the reclassification process in that the Union did not
have a voting member on the panel, but instead were allowed only to be
present during the panel’s deliberation stage.

14. Monthei testified that he has been involved in numerous
reclassification hearings. In each and every one of these reclassification
hearings the decision rendered in the presence of the Union was the same as
what was reflected in the written decision. Furthermore, he has never left
the deliberation room in.the past without knowing the panel’s decision.

15. The job description for Mailhandler I states in relevant part:

EXAMPLES OF DUTIES:

Sorts, distributes and routes incoming and interoffice mail;
weighs and applies proper postage: loads and unloads mail
vehicles, tray sacks or carts of mail; picks up and delivers
mail; may operate automatic postage application equipment, mail
inserters or weight scales; performs other relat&.duties  as
required.

(Exhibit 9)

16. The job description for Mailhandler II states in relevant part:

EXAMPLES OF DUTIES:

Operates automatic postage application equipment, mail inserters,
and weight scales; weighs and stamps postaged, franked or
metered mail; drives State vehicles in the delivery of U. S. and
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interagency mail; picks up and delivers mail at U. S. Post
Offices; signs for insured , certified, registered, special
delivery mail; post checks; logs in cash or checks; may maintain
daily cash records; performs other related duties as required.

(Exhibit 10)

Conclusions of Law

1. The refusal to comply with a grievance settlement is a practice
prohibited by the Act.

2 . The Union has failed to meet its burden of proof showing that there
was an oral settlement of the grievance in the Union’s favor.

Discussion

The essence of the Union’s claim is that the State breached a settle-
ment reached at the February 20, 1986 reclassification hearing because the
panel reached an oral decision in the presence of the Union officials and
subsequently revoked that oral decision in a written decision. In support
of its position, the Union argues that the testimony of their witnesses
clearly supports the conclusion that the panel majority supported the
Union’s position that Mailhandler I’s were performing the job duties of
Mailhandler II.

We have stated on numerous occasions that the duty to bargain includes
the obligation to meet and discuss grievances and to adhere to grievance
settlements. Town of East Haven, Decision No. 2378 (1985); City  of
Waterbury, Decision No. 2195 (1983); City of Bristol, Decision No. 2202
(1983); Town of Fast Hartford, Decision No. 1439 (1979),  enforced in Conn.
State Board of Labor Relations v. Town of East  Hartford, Superior Court,

Hartford, Docket NO. 214657 (May 12, 1978) Burns, J.; City of Waterbury,
Decision No. 1328 (1975). Although the Act invoked here, unlike the
Municipal Employee Relations Act* does not expressly make it a prohibited
practice to fail to comply with a grievance settlement, we have held that
such conduct amounts to a refusal to bargain in good faith and thus a
violation of the Act. State of Connecticut Department of Children & Youth
Services, Decision No. 1870 (1980); State of Connecticut (Gary Thomas),
Decision’No.  1766 (1979). As we stated in State of Connecticut (Gary
Thomas), supra:

Grievance procedures constitute a cornerstone of the collec-
tive bargaining process which in turn represents the current
American method for promoting relative peace and stability in
labor relations. As an authoritative work puts it:

“One  of the fundamental underpinnings of national labor
policy is the preference for the voluntary resolution
of disputes between parties in a collective bargaining
relationship. That preference, expressed both legis-
latively and judicially, has led to the widespread

* Section 7-470 (a)(6) C.G.S.
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utilization of contractually agreed upon grievance-
arbitration procedures as a means for labor and
management to adjudicate their differences with one
another. I1 AHA Section on Labor Law (C.J.Morris)  The
Developinq  Labor Law, Cum. supp.  (1971-75) p. 270.

In order to prove that a party has breached a settlement agreement, the
complaining party has the burden of proving by a preponderance of the
evidence that a settlement agreement had in fact been reached. Here the
evidence is insufficient to conclude that an oral settlement was reached in
the Union’s presence. All three of the witnesses’ testimony was marked by
vagueness and lack of specificity. None of the witnesses could recall with
any clarity the sequence of events nor could they recall what was said by
any of the panel members during the deliberations. The only fact that they
agreed on was the fact that members of the panel were polled for their
opinion. The Union characterized it as a formal vote, the employer’s wit-
ness characterized it as an informal poll. Whichever way we characterize
it, it is unclear what the result of that vote was.

Despite the lack of convincing evidence supporting the Union’s posi-
tion, the Union argues that we must resolve the evidence in their favor.
The Union argues that the State has failed to call the other two panel
members to testify and under the doctrine of Secondino v. New Haven Gas Co.,
147 Conn. 672, 675 (1960) we must draw the negative inference that their
testimony would have supported the Union’s position.

In Secondino, supra, the Connecticut Supreme Court citing Ezzo v.
Geremiah, 107 Conn. 670, stated that “the  failure of a party to produce a
witness who is within his power to produce and who would naturally have been
produced by him, permits the inference that the evidence of a witness should
be unfavorable to the party.” We have adopted this rationale in Town of
Greenwich, Decision No. 2269 (1984). However, as we indicated in Greenwich,
supra, the operation of the negative inference enunciated by Secondino comes
only into play where the complaining party has made out its prima facie
case. In the present case, given the conflicting and vague testim=f  the
parties, it is clear that the Union failed to meet its burden of proof.
Therefore, the applicability of Secondino is not warranted in the present
case.

The Union also argued that (1) the additional deliberations outside the
presence of the Union’s representatives constitute a unilateral change in a
condition of employment; (2) these deliberations constituted a repudiation
of the contract. These allegations were not a part of the original
complaint nor did the Union raise them at the hearing on June 17, 1987.
Rather, the Union filed a motion to amend the complaint pursuant to 5-273-30
of the regulations of State Agencies* approximately two and one-half weeks
after the parties had filed their briefs in the matter. Because this motion

* Section 5-273-30 of the Regulations of State Agencies states in full:
“Any complaint may be amended by any party or the Hoard to conform to the
issues litigated at any time before final decision or order, upon such terms
and conditions as the Hoard deems just and proper.”

.”
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to amend was filed after the filing of the parties’ briefs we decline to
grant the Union’s request. The granting of the motion would unduly
prejudice the State’s case since they had no notice or opportunity to brief
the issues argued by the Union in its brief but which were not raised in the
complaint before us. Moreover, the additional claims strike us strongly as
claims which could, and perhaps should, have been submitted as a separate
grievance in the grievance arbitration procedure of the collective
bargaining agreement. Although couched in phraseology of prohibited
practice claims, the actions to which they are directed fall specifically
under Section 10 of the Contract.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State ESnployees,  it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECI'ICUISTATE  BOARDOF  LABORRELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea

s/ Marqaret A. Lareau
Margaret A. Lareau

TO:
--

Mrs. Sandra Biloon, Director of
Personnel & Labor Relations

State of Connecticut
Room 403, State Office Building
Hartford, Connecticut 06106
CERTIFIED (RRR)

Peter Allen, L. R. Operations Mgr.
DAS - Office of Labor Relations
One Hartford Sguare  West
Hartford, Connecticut 06106

Richard Monthei, Staff Rep.
C.E.U.I.
110 Randolph Road
Middletown, Connecticut 06457
CERTIFIED (RRR)

Edward Lynch, Esq.
Michalik & Lynch
33 Lexington Street
P. 0. Box 1598
New Britain, CT 06050-1598

Frank Bochniewicz, L. R. Specialist
DAS - Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106
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