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On March 4, 1986, Local 1303-35 of Council 4, AFSCME, AFL&IO  (Union)
filed with the Connecticut State Board of I&or Relations (Labor Board) a
complaint.alleging  that the Vernon Board of Education (School Board) had
engaged and was engaging in practices prohibited by the Municipal Employee
Relations Act (Act) in that:

:.
::.

:.I
:.

The Vernon Bcard.of  Education has the- Supervisor of Buildings and
Grounds and his assistant doing bargaining unit work. During the
week of February 10, 1986 through February 17, 1986 a room  addi-
tion was built at the Vernon Center Middle School and on February
26, 1986 the Assistant Supervisor of Buildings and Grounds did
electrical work at the Vernon High School and also on the said
day did maintenance work at the Center Road School. (MPP-9766)

On September 3, 1986 the Union filed an additional complaint alleging
that:

: , .

The Vernon Board of Education is in violation of Section 7-470,
Section (4) subcontracting bargaining unit work. The Vernon Board
of Education on August 26, 27, and 28th‘ at Rxkville  High School,
Second Floor, hired a private contractor and the Supervisor of
Buildings and Grounds also worked for the private contractor.
(MPP-10,134)



l

After the requisite  preliminary steps had been duly taken, the cases
were consolidated for a hearing before the Labor Board. Hearings were held
on January 27, 1987 and March 30, 1987, at which times the parties appeared,
were represented by counsel and were fully heard. At the hearing the Union
withdrew the claims in Case No. MPP-9766 regarding the performance of elec-
trical work by the Assistant Supervisor at the High School. Both parties
filed written briefs.

On the whole record before us we make the following findings of fact,
conclusions of law, and dismissal of the complaints.

Findings of Fact

1. The School Board is a municipal employer within the meaning of the
Act.

2. The Union is the exclusive bargaining representative of a bargain-
ing unit for all custodial, maintenance, secretarial and clerical employees
of the School Board with exclusions not here relevant.

3. The School Board and the Union are parties to a collective bargain-
ing agreement effective July 1, 1985 through June 30, 1988.

4. On February 11, 1986 Robert Parrott,  a bargaining unit member, was
promoted to the position of Assistant Supervisor of Buildings and Grounds, a
non bargaining unit position, replacing Howard DelBene  who had retired.

I 5. Parrott  was originally hired by the School Board in 1976 and
previously held the positions of custodian and painter before his promotion
to Assistant Supervisor for Buildings and Grounds.

6. One week after his promotion, Parrott  assisted in the construction
of a "time out" room at the Vernon Center Middle School. This room measured
four feet by six feet and was to be utlized for special education purposes.

7 . Thereafter the Union filed complaint number MPP-9766 with the Labor
Board.

8. Sometime in late August 1986, the Supervisor of Buildings and
Grounds, Angelo Demna, informed the principal of the High School that the
tile flooring in the corridor at the High School needed to be replaced
immediately. Demna  recommended that outside contractors be hired to perform
the job because his staff was busy performing other work and would not be
able to complete the task prior to the opening of school.

9. Demma's  recommendation was approved by Superintendent of Schools
Albert Kerkin, Jr.

10. During the repair work of the High School corridor tiles, Demma
directly assisted the workers in replacing the tile.

11. On September 3, 1986, the Union filed complaint number MPP-10,134.

12. Parrott  testified that prior to his promotion he worked frequently
with DelBene  on major carpentry projects.
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13. Parrott  personally observed DelBene perform such carpentry work as
studding walls, sheetrocking walls, ceilings, door installation and window
repair. Parrott  further stated that the majority of his work is similar to
the work performed previously by DelBene  who trained him.

14. In addition, Parrott  testified that when he was in the bargaining
unit he assisted DelBene in the construction of two "time out" rooms at the
Center Road School and that DelBene actively worked on the project.

15. Angelo Demna  corroborated Parrott's  testimony. He testified that
DelBene, his previous assistant, worked alone on many projects, many of
which included carpentry. He claimed that the School Board provided DelBene

'I with the use of a truck equipped with a full set of tools for that purpose.

16. Demana  also stated he personally performed work on several major
carpentry projects including renovation of the Central Office Building in
1980, the building of the computer room in 1982, and the installation of
wallboard at the High School.

17. Demma  further testified that the School Board has on a number of
occasions hired outside contractors to perform floor tiling work. These
occasions include: (1) the classroom and stairs at the High School; (2) the
cafeteria at the High School in 1982; (3) the main entrance of the High
School in 1984.

18. Richard Daniels, Union steward, testified that Mr. DelBene did
perform bargaining unit work prior to his retirement and that some of it was
carpentry (e.g. the roof at Lake Street School) which he assisted in but
that most of the time DelBene  just supervised.

19. Daniels further testified that the renovation of the central
offices sometime in 1980 was performed by both bargaining unit and non
bargaining unit employees.

20. Daniels also testified that outside contractors were previously
involved in the tiling of the cafeteria. This project also involved
bargaining unit personnel.

21. Daniels testified that the construction of the.computer  room was '-
performed exclusively by bargaining unit employees and.that  Delpne  and
Denma  supervised the project.

22. Daniels testified that several other projects were performed by
bargaining unit and outside contractors, but that supervisors were not
involved in the performance of the work.

23. George Pitkat is the head custodian at the High School and a
bargaining unit member. He testified that tiling work in the cafeteria in
1982 was performed by both outside contractors and the bargaining unit but
that no supervisors were performing the work.

24. Pitkat also testified that the previous supervisor, G. G. May, did
not perform any hands-on work except "to repair a boiler leak."
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Conclusions of Law

1 . unilateral assignment of bargaining unit work to non-bargaining
personnel will constitute a violation of the Act when the work in question
is by law required to be performed exclusively by bargaining unit personnel
or by practic,0 has been exclusively performed by bargaining unit personnel,
and the existing collective bargaining agreement provides no justification
for the unilateral change.

2. Where work has been by practice shared between bargaining unit and
non-bargaining unit personnel, the continuation of non-bargaining unit
personnel performing such work results in no substantial change in
conditions of employment.

3. Carpentry and tiling work has by practice been shared by bargaining
unit and non-bargaining unit personnel and the continuation of non-
bargaining unit employees and outside contractors performing this work
constitutes no violation of the Act.

Discussion

It is well settled that an employer's unilateral change in a condition
of employment involving a mandatory subject of bargaining effected during
the life of a collective bargaining agreement is a refusal to bargain in
violation of the Act unless the employer proves an adequate defense. Town
of Newington, Decision No. 1116 (1973); Plainville Board of Education,
Decision No. 1192 (1974). The contractinq  out or transferrinq work which
has been historically performed by bargaining unit employees concerns a
mandatory subject of bargaining. City of Waterbury, Decision No. 1436
(1976); Hartford Hoard of Education, Decision No. 1938 (1980). In City,of
Milford, Decision No. 1849 (1980) we stated that "the practice
[subcontracting] reduces bargaining unit members' confidence in their
representative and therefore tends to undermine the overall process of
collective bargaining".

However, we have recognized that not all contracting out of work is
impermissible. It is only a violation when the work contracted has
exclusively been performed by bargaining unit members. Town of Watertown,
Decision No. 2515 (1986). If a certain type of work has been by practice
performed both by bargaining unit and non bargaining unit personnel, the
continuation of sharing such work does not violate the Act simply because
there has been no change in the past practice. Board of Education of the
City of Hartford, Decision No. 1938 (1980).

'In the present case, the union complains that the School Board
unilaterally contracted out two types of bargaining unit functions: floor
tiling and carpentry. The School Board defends its contracting out on the
basis of the "shared work" theory.

The Union argues that both sides presented testimony in support of
their claims and therefore this case rests upon a credibility determination.
But in reviewing the testimony of the Union's witnesses, Daniels and Pitkat,
it is clear that their testimony failed to show that carpentry and floor
tiling work had been by practice the exclusive domain of bargaining unit
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members. In fact their overall testirony  supports the School Board's con-
tention that there has been a historical practice of having supervisory and
outside contractors perform maintenance functions, specifically carpentry
and floor tiling. For example, IXniels  testified that outside contractors
were hired to perform carpentry work for the central office removation in
1980. He also acknowledged that DelBene,  Parrott's predecessor, performed
carpentry work and that he (Daniels) assisted UelBene  in the replacement of
the Lake Street School roof. In addition, Daniels  testified that outside
contractors performed tiling work at the High School cafeteria in 1982 and
Pitkat corroborated his testimony on this score. Furthermore, the School
Board's testimony was clear and convincingly demonstrated that supervisors
and outside contractors routinely performed maintenance functions. The
Supervisor of Buildings and Grounds Demma testified that his previous
assistant, Howard DelBene,  routinely performed maintenance tasks and that he
himself on occasion did so as well. He also stated that the 1980 renova-
tions of the central office was performed by a combination of outside
contractors, bargaining unit and supervisory personnel. And in 1982 the
building of the computer room was performed by both BelBene  and outside
contractors. Parrott,  the present Assistant Supervisor, testified that when
he was a member of the bargaining unit he at times worked on major carpentry
projects with BelBene. He also testified that a number of major projects
were ,performed  by supervisors, subcontractors and bargaining unit employees,
specifically: the construction of the School Board's hearing rcom  in 1977,
the renovation of the School Board's administrative offices in 1980, and the
construction of the computer center in 1982.

The Union concedes that supervisors did perform some bargaining unit
work in the past but argues that it was de minimis. They argue that the
fact that "a supervisor handles locks anTselective  plumbing [work], does
not mean that the Union waived its right to stop contracting of tile work
and carpentry work." We agree with this statement as an abstract proposi-
ticn, but it does not apply to the facts of the present case. In the
present case, the School Board clearly demonstrated that there has been a
past practice of supervisors and outside contractors performing both
carpentry and tiling work and that this work has been substantial.
Accordingly, we dismiss.

Dismissal of Complaint
.., .-

By virtue of and pursuant to the powers vested in the Connecticut State
Board of I&or  Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaints filed herein be, and the same hereby are,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/ Patricia V.  Lrrw
Patricia V. low

s/ Craig Shea
Craig Shea

s/ Ann M. McCormack
AnnM.  McCormack
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