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DECISION
and

MODIFICATION OF UNITS

On April 29, 1986 Robert Frank filed the petition in Case No. ME-9876.
Or.,  May 1, 1986 Thomas Nigosanti and Philip Bauer filed the petitions in Case
N s. ME-9888 and ME-9889 respectively. On September 29, 1986 Frank LaPila
filed the petition in Case No. ME-10,184. The four petitions were consoli-

ted for hearing by notice dated December 23,  1986. In each of these cases
e Petitioner is requesting that his position be removed from the existing
ty-wide unit of white and blue collar employees currently represented by
cal 446,  Council #4,  AFSCME, AFL-CIO and placed instead in the unit of

scpervisory  employees currently represented by the Middletown Managers and
Professional Association (MMPA).

The hearing was held on April 16,  1987. Local 446,  Council #4,  AFSCME,
AFL-CIO (the Union) and all the Petitioners participated fully at the hear-
ing. The president of the MMPA, Anthony Sbona, was present at the hearing
as an observer. He maintained a neutral position, disavowed any purposes to
raid another union, and said that the decision must rest with the Board.
However, he stated %hat  if the Board decided to place the Petitioners in his
unit the MMPA would be happy to have them. No representative of the- City of
Middletown (the City) appeared.

Petitioners Bauer, Nigosanti and Frank filed a joint written statement
on May 18, 1987 and the Union filed a brief on July 14,  1987.

On the basis of the record and arguments..before  us, we make the
D e ision  and Modification of the units set forth below.

The Hearing

a Disposition of these petitions rests on our analysis of the evidence
pr sented  at the hearing concerning the duties and responsibilities of the
Pe,itioners,  which we set forth below, and application of pertinent legal
do trines. However, first we summarize some background information.

i

Since some time prior to 1953 the Union has represented a city-wide
un't of white and blue collar employees. The current collective bargaining
ag eement includes a clause in which the City recognizes the Union as the
re resentative o f "all its employees, including cafeteria employees, except-
in , however, that teachers, firefighters, police officers, supervisory
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lasses as determined by state statutes, part-time employees, temporary
mployees, and workfare  participants are excluded... .I'

The various positions held by the Petitioners have been in this unit
throughout its existence. In 1978  the Municipal Employee Relations Act (the
Act) (Section 7-467 to 478 of the Connecticu t General Statutes) was amended
by Public Act 78-3'75  to permit supervisory employees to form bargaining
units with exclusive representatives. Department heads, whom we have
c.efined narrowly, were still excluded from these units. (See Manchester
Public Library, Decision No. 1781 (1979)  for discussion of that definition.)
n 1982, following an election which we directed, we certified the Middle-

town Director's Association, which is apparently now called the Middletown
ranagers  and Professional Association (MMPA), as the representative of a
unit  of supervisory employees of the City, with specific inclusions and
exclusions. It is that unit to which the Petitioners wish to be added.
They claim exclusion from the white collar/blue collar unit is appropriate
based on arguments that they are professional and/or supervisory employees.

THE CHIEF ENGINEER: The job description for this position, which is
rrently held by Petitioner Philip Bauer, reflects that the Chief Engineer

Performs responsible engineering work in the planning, design and
construction of a variety of public works projects; provides
technical consultation and assistance to City Departments, Boards
and Commissions; and oversees the inspection of construction
projects.

rbe description sets forth the duties of the position as follows:

General Duties:
Receives oral or written direction from supervisor. Organizes and
plans work according to s+&ndard  procedures. Assigns work to
engineering, surveying, and inspection staff. Establishes priori-
ties in work schedule as needed. Prepares and supervises the
preparation of plans, specifications, and designs for public works
projects, including street and sidewalk construction, water, sewer
and drainage improvements, recreational fields, and facilities
improvements. Supervises the preparation of costs and materials
estimates for construction projects. Investigates drainage or
sewer system problems and complaints. Preparesrdesign  changes as
needed. Oversees the inspection of construction work in progress.
Recommends periodic payments and final acceptance of projects.
Participates in negotiation of change orders. Assists in
technical review and commentary on building permit applications
for protected zones. Provides technical information and general
assistance to City Departments, Boards, and Commissions. Oversees
the preparation of reports in specialized engineering areas such
as hydraulics, drainage, and landfill management. Prepares
technical reports for supervisor, including supporting graphical
and tabular data and charts as necessary. Provides development
and training programs for engineering and support staff. Oversees
the development and maintenance of City maps. Reports work
accomplished to supervisor.
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Additional Duties:
Participates in the long-range and near term planning for the
Department. Participates in the technical review of sub-division
and other building proposals. Participates in the election of
consulting services for City projects. Assists contractors,
architects, or others in applying for construction permits, and
administers construction projects in progress. Recommends budget
for Engineering Division, and administers approved budget for
division. Uses programmable computer.

he position requires a Bachelor's degree in Civil Engineering, and S+ate
ertification  as a Professional Engineer, plus various levels of experience.

The Chief Engineer reports to the Director of Public Works and super-
ses about six employees in the Engineering Department-- the Assistant
gineer, draftsmen and surveyors. According to his unconfradicted  testi-
n y , Chief Engineer Bauer spends 70-80 percent of his time in supervisory
ties and the rest on nonsupervisory matters. He has been a member of
Vera1 "hiring  panels", the panels who interview candidates and make recom-
dations for hiring to the mayor who makes the final choice of employees.
le the Chief Engineer is the management representative at the first step
the grievance procedure for the engineering department, Bauer has not had
lay this role. One grievance was resolved by Bauer before the grievance
ing involving the Director of Public Works, and apparently few if any
r grievances have arisen. Bauer has the authority to issue a warning if

is confirmed by the Director of Public Works. However, he has never had
sion to give more than an oral warning. Bauer believes there is a real
lict  between his supervisory functions and membership in the Union's

Bauer testified that he assigns work to his staff, for example
ey group to map an area, sending the draftsperson to check
giving the Assistant Engineer the assignment to oversee the

tain projects. Supervision includes giving out assign-
g (and sometimes again at noon) and visiting the field

to check on work, as well as follow-up checks at appropriate
The Chief Engineer must also meet weekly with the Director of Public

direction and report back on his own assignments. The
s a salary grade 17.

E ASSISTANT CHIEF ENGINEER

Immediately under the Chief Engineer in the hierarchy is the Assistant
currently Petitioner Thomas Nigosanti. Due to heavy work

is often performing both engineering work and supervision
surveyors and draftsmen which is like that performed by the Chief

These two engineers often simply work on different projects,
ervising different staff. Because the Chief takes extended vacations

g to about IO percent of the year, Nigosanti assumes the
ities  during those periods. The job description (Exhibit
tion  and sets forth the duties as follows:
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Position Definition: .
Selects and applies standard civil engineering techniques, pro-
cedures, and criteria to a variety of public works planning, con-
struction, design and land surveying projects; provides technical
assistance and consultation to City Departments, Boards, and
Commissions; and inspects construction projects. Assumes respon-
sibility for unit in absence of Chief Engineer.

General Duties:
Receives oral or written directions from Chief Engineer. Organ-
izes and plans work according to standard procedures. Prepares
plans, specifications, and designs for public works projects,
including highway, street and sidewalk construction, drainage
improvements, recreational fields, and facilities improvements.
Prepares costs and materials estimates for construction projects.
Performs technical review, and prepares commentary on permit
applications in protected zones. Provides technical information
and general assistance to City Departments, Boards, and Commis-
sions. Investigates drainage problems and complaints, and
prepares design changes as needed. Prepares, analyzes, and.
reports in specialized engineering areas such as hydraulics,
draininge, and related municipal engineering systems. Oversees
soil tests to determine sub-surface profile and-  characteristics
of soil and water table as necessary. Prepares technical reports
for the Chief Engineer including supporting graphical and tabular
data and charts as required. Uses microcomputer with engineering
applications in all phases of work. Reports work accomplished to
Chief Engineer.

Additional Duties:
Assumes responsibility for unit in absence of Chief Engineer.
Coordinates and maintains inventory pavement improvement and
maintenance program. Inspects public works projects in progress
for conformity to design, materials, and schedule specifications.
Assists contractors, architects, or others in applying for
construction permits. Supervises engineers, technical aides, and
seasonal employees. Supervises and directs survey crew. Uses
programmable calculator, drafting, and specialized engineering
equipment. Performs administrative and field work as directed by
Chief Engineer.

Assistant Chief Engineer mus t have a bachelor's degree in civil engi-
ring and State certification as a Professional Engineer or certification

"Engineer-in-Training" with registration as a Professional Engineer
three years. According to Nigosanti's  uncontradicted testimony, he
40-50 percent of his time supervising, and usually has direct respon-

ility for any job to which he is assigned. The position is assigned a
grade 15 ($27,000-$32,000  - 1987).

THE CHIEF BUILDING OFFICIAL

The position of Chief Building Official is currently held by Petitioner
The job description (Exhibit II) defines the position and
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s forth %he duties as follows:

Position Definition:
Plans, organizes, and directs a comprehensive building advisory,
inspection, and enforcement program; administers and enforces the
State Building Code, City building ordinances and regulations
related to health, safety, and fire codes; and provides technical
consultation and assistance to City Boards and Commissions.
Performs zoning enforcement duties.

General Duties:
Plans and organizes the activities of the unit according to
standard  or established procedures. Establishes priorities as
needed. Assigns work to Inspectors and office staff. Receives
proposed building and related construction plans. Participates
in preliminary reviews and consultations with other City depart-
ments concerning major building projects. Confers with and
interprets code provisions to architects, engineers, contractors,
and members of the public. Negotiates with developers to
evaluate and authorize changes in approved plans. Provides
technical consultation to City Boards and Commissions, and to
various City Departments and special building committees.
Oversees all construction work in progress to assure conformity
with code and regulations. Issues certificates of use and
occupancy. Plans and supervises the investigation of zoning
applications and complaints. Oversees the enforcement of zoning
regulations. Administers personnel regulations and collective
bargaining agreement for the unit. Provides training and devel-
opment to Inspection staff. Prepares narrative and statistical
reports of some complexity for the Director of Public Works, the
Mayor, and the Common Council upon request. Prepares budget
recommendations for the unit. Administers approved annual budget
for the unit.

Additional duties:
Oversees the organization and maintenance of unit files.
Coordinates building inspection and zoning review work with the
Planning and Zoning Department. Works closely with the Chief
Engineer, Sanitarian, Housing Inspector, Health officials and
Fire Marshall in inspection and review duties. Administers .and
enforces demolition code. Evaluates the results of various
C,ests, such as soils and materials %ests,  to assure compliance
with standards. Prepares various reports for state and federal
agencies.

? position does not require a college degree but does require graduation
)m a vocational technical program in a construction trade or completion of
:onstruction trade apprenticeship, as well as significant experience and
lsiderable  knowledge of building construction practices and building and
ling  codes and regulations. The position also requires numerous specified
Ilities, including the ability to supervise. The Chief Building Official
assigned to salary grade 15.
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T e Chief Building Official.works directly below the Director of Public
W rks and supervises a staff of 4-5 inspectors. Frank testified without
c ntradiction that he spends about l/2 to 1 hour per day assigning jobs to
h s

I

staff. He checks their time cards and spends up to an hour per day
r viewing the subordinates' work sheets. He testified that the inspectors
d not need much supervision as they know their jobs. He often serves as a
1 aison between the public or contractors and the inspector assigned to a
s ecific building.

According to Frank, he can mete out discipline and has given a few
fcrmal  reprimands, none of which have been grieved. The Chief Building
Official is the first step in the grievance procedure for inspectors, but on
a r least one wage grievance has not had settlement authority. Frank has
been involved in panels interviewing applicants, but as is the procedure in
mcst  City hiring, the Mayor makes the final choice. Similarly, if an
employee is hired the Chief Building Official can make recommendations to
tte Mayor during the probationary period about whether the individual is
"working out."

When the Chief Building Official is not engaged in supervision he
other functions set forth in his job description, including the

inspection for certificates of occupancy and reviewing plans with
chitects and engineers.

THE SUPERINTENDENT OF WATER SOURCES

The position of Superintendent of Water Sources is currently held by
P e itioner Frank LaPila. The job description defines the position and sets
f o th the duties as follows:

Position Definition:
Supervises the operations of the City's watershed, reservoirs, and
pump stations; oversees the operation of filtration plants and
maintenance of equipment; and oversees forestry program on water-
shed property.

General Duties:
Receives written or oral directions from Director. Plans work
according to established operating procedures and schedule.
Establishes priorities within work assignment. Assists Director
and technical personnel in near -term and long range planning to
meet City's potable water needs. Oversees the operation of the
water filtration plant and chemical and laboratory tests, including
the taking of water samples from reservoirs, treatment plants and
the distribution system. Assures testing of samples to comply with
state health and environmental regulations. Ensures proper use of
chemicals in water treatment process. Checks feed machines and
filters for proper operation. Administers preventative maintenance
program for treatment and filtration equipment. Schedules mainte-
nance of equipment. Maintains records of filtration plant opera-
tions. Maintains inventory of materials, supplies and equipment.
Requisitions replacement materials, supplies and equipment as
needed. Prepares bid specifications for major purchases.
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Schedules and assigns activities for plant operators, forestry and
maintenance employees and keeps detailed records of hours worked
and duties performed. Administers collective bargaining agreement
and personnel regulations for employees. Enforces appropriate
safety practices and procedures. Supervises sound forestry
practices on the watersheds, including forest protection and the
marketing of forest products.

Additional duties:
Meets with State officials, City officials, and the public regard-
ing water quality. Investigates complaints of water quality or
seepage. Takes action to resolve complaints. Inspects watersheds,
reservoirs, and water treatment plants to assure compliance with
State regulations.

Prerequisites for the job include an Associate's degree in water
t chnology or completion of one of several specified vocational training
p ograms, certification as a Class III Water Treatment Plant Operator,
s ecific experience including three years of supervisory experience, and
v rious  abilities including the ability to supervise. The position is a
si lary grade 12.

radiction that 50 percent of his time is
which maintains the watershed and water

ply, 30 percent is spent overseeing forestry operations performed by
t is spent performing his own work such as

This supervision includes making the
ly work assignments to his staff (chief plant operator, plant operator,
three utility workers) as well as visiting the various work sites daily

check on the status of that work and whether it is being performed
her work must be done. He oversees the

LaPila also schedules vacations. LaPila testi-
ority to issue warnings independently, but on the

occasions which gave rise to warnings during his half-year tenure he has
de a recommendation to the Director of Water and Sewer, who then issued

According to LaPila, if a probationary employee was not
he would recommend termination to the Director, who is his

and the Director would make a recommendation to the
who makes the final decision. LaPila is the first step management

but has no authority to settle grievances. The two
ose from his recommendation were overturned at the upper
rice  procedure.

Discussion_I_-

Our determination of the proper unit placement of the Petitioners
requires us to decide whether they are supervisors and/or professionals. We
c nclude
A&.

that Petitioners are all supervisors within the meaning of the
By their continued pursuit of their petitions and their statements at

the hearing they have expressed clearly their desire to be included in the
scpervisory  unit currently represented by the Middletown Managers and
Professionals Association. Therefore, we modify and expand that unit to
include them. At the same time we exclude them from AFSCME's  city-wide blue
collar/white collar unit which we modify accordingly. We also conclude that
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he positions of Chief Engineer and Assistant Chief Engineer currently held
y Petitioners Philip Bauer and Thomas Nigosanti are professional. Since

i

0th  of these professional engineers have by their petitions expressed a
esire to be included in a unit which includes nonprofessionals, the
r qUireIUenb3 of Section 7-4’j1(3)  of the Act concerning professional
e ployees have been met and they may be included in the MMPA unit.*

Our conclusions as to supervisory status are founded on application of
criteria for supervisory status set forth in Section 7-471(2) of the Act

provides as follows:

The board shall have the power to determine whether a position
is covered by sections 7-467 to 7-477, inclusive, in the event of
a dispute between the municipal employer and an employee organiza-
tion. In determining whether a position is supervisory the board
shall consider, among other criteria, whether the principal func-
tions of the position are characterized by not fewer than two of
the following: (A) Per ormingf such management control duties as
scheduling, assigning, overseeing and reviewing the work of subor-
dinate employees; (B) perf orming such duties as are distinct and
dissimilar from those performed by the employees supervised; (C)
exercising judgment in adjusting grievances, applying other estab-
lished personnel policies and procedures and in enforcing the pro-
visions of a collective bargaining agreement; and (D) establishing
or participating in the establishment of performance standards for
subordinate employees and taking corrective measures to implement
these standards. The above criteria for supervisory positions
shall not necessarily apply to police or fire departments.

des that ll... No unit shall include professionals
employees unless a majority of such professional

oyees vote for inclusion in such unit, provided employees who are
ers of a profession may be included in a unit which includes non-
essional employees if an employee organization has been designated by
board or has been recognized by the municipal employer as the exclusive
esen$ative of such unit and a majority of the employees in such profes-
vote for inclusion in such unit, in which event all of the employees in

included in such unit. The term lfprofessional
(A) Any employee engaged in-work (i) predominantly

ellectual  and varied in character as opposed fo routine mental, manual,
hanical or physical work; (ii) involving the consistent exercise of
crekion and judgment in its performance; (iii) of such a character that
ouf,put  produced or the result accomplished cannot be s+andardized  in

to a given time period; (iv) r e quiring knowledge of an advanced
e in a field of science or learning customarily acquired by a prolonged
rse of specialized intellectual instruction and study in an institution
higher learning or a hospi+al, as distinguished from a general academic
cation or from an apprenticeship or from training in the performance of
tine mental, manual or physical processes; or (B) any employee who (i)
completed the courses of specialized intellectual instruction and study

cribed  in clause (iv) of subparagraph (A) and (ii) is performing related
k under the supervision of a professional person to qualify himself to
ome a professional employee as defined in subparagraph (A) hereof.
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The evidence established that the principal functions of Bauer's  posi-
ion as Chief Engineer are characterized by at least two of the statutory

The sort of assignments he gives to the Engineering Department
taff, and the field checks and follow-up checks he performs reflect that he

"scheduling, assigning, overseeing and reviewing the work of
the duties set forth in criterion (A) of Section

of time thus spent-- 70 to 80 percent of his
it is clear that such are among his "principal functions." The

t of time spent on supervision of engineering matters reflects that he
-- "performing such duties as are distinct and dissimilar

While his work often parallels that of
we note that we have also found the Assistant

and the Assistant is only one of his six subordinates. The
- is dissimilar

His supervisory status is

ue oral warnings, it appears that
uccess  of his own

Such does not detract

Chief Engineer is a

Based on similar factors and evidence we conclude that the Assistant
The combination of parallel duties

the Assistant's responsibility for
and the Chief's responsi-
bility assumed by the

that the principal functions
50 percent of his time

ervising) include "performing such management control duties as schedul-

om the duties of
f the statutory

We also conclude that the degree and certification requirements for the
of their. duties

Looking to the statutory
their engineering work is pre-

minantly intellectual and varied -- no routine formulas can be rotely
Rather their knowledge from a vas t field of engineering is applied

a case by case basis to matters such as public works projects, cost
ongoing construction and zoning matters. Decision making

quires consistent exercise of discretion and judgment rather than routine
This work cannot be standardized.

-- a specialized knowledge rather than generalized academic
All of the criteria for a professional are therefore met.
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While the supervisory.status  of the Chief Building Official and the
uperintendent of Water Sources present much closer questions, a determina-
ion that they are supervisors would deprive them of no rights under the
c t . We believe that doubts should be resolved in favor of their supervi-
ory status given both the facts and the existence of a supervisory unit
hich  can accommodate them and to which they wish to belong. The Chief
uilding Official does supervise a staff of 4-5  inspectors, including
ssigning them jobs and reviewing their work. Given the minimal direct
moment-to-moment" supervision required by the nature of the inspectors'
ork, and the fact that Chief Building Official Frank does spend about two
ours a day supervising, we conclude that this level of supervision is
ignificant. Given the past involvement of Frank in meting out reprimands
hich  we believe fall within criterion (D), we conclude that in toto  his
rincipal  functions are characterized by at least two of the statutory
riteria.

Similarly, the Superintendent of Water Sources supervises five
ubordinates and spends 50 percent of his time doing so. His level of
esponsibility in this regard (as well as when overseeing operations and
ontractors) means that he is performing work dissimilar from his
ubordinates, although his technical work during 20 percent of the day is
imilar to that of his staff. All things considered, his principal
unctions are characterized by a t least two of the statutory criteria.

We are convinced, however, %hat  neither the Chief Building Official nor
uperintendent of Water Sources are professional employees. They are
ertainly technical employees who must apply specialized knowledge, much of
hich  has taken years to acquire. However, the prerequisites of the job do
ot include knowledge of an advanced type acquired by prolonged, specialized

study, as reflected in the absence of a requirement of even a
achelor's  degree. Moreover, it is clear that the work is not predominantly

even though it requires thought.

In sum, we conclude that all of the petitioners should be included in
supervisory unit currently represented by the MMPA.

Modification of Units

By virtue of and pursuant to the powersvested in the Connecticut State
of Labor Relations by the Municipal Employee Relations Act, it is

DECIDED and DETERMINED that the positions of Chief Engineer, Assistant
ief Engineer, Chief Building Official and Superintendent of Water Sources

supervisory (and professional in the case of the Chief and Assistant
ief Engineer) and are hereby removed from the City-wide blue collar/white

currently represented by Local 446, Council #4, AFSCME, AFL-CIO;
it is further

DECIDED and DETERMINED that the existing supervisory unit described in
cision  No. 2149-A (October 8, 1982), currently represented by Middletown

and Professional Association, is hereby expanded to include the
of Chief Engineer, Assistant Chief Engineer, Chief Building

and Superintendent of Water Sources.
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