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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUI’  STATE BOARD OF LABOR RELATIONS

TOWN  OF EAST HAVEN

EAST HAVEN POLICE UNION LOCAL #1662
and COUNCIL #15, AFSCME, AFL-CIO

A P P E A R A N C E S :

William C. Lynch, Esq.
for the Town

H. James Haselkamp, Jr., Esq.
for the Union

Decision No. 2378-A

October 20, 1988

DECISION UPON RECONSIDERATION
and

ORDER

This case is a sequel to our decision in Town of East Haven, Decision
No. 2378 (1985). In that decision, we held that the respondent Town of East
Haven (the Employer) committed a prohibited practice when it failed to
comply ltiith  a grievance settlement that required then police officer Joseph
Ridarelli to resign and required the Employer to expunge certain records
relating to disciplinary action brought against Joseph Ridarelli. The
record showed that although Ridarelli had resigned, the Employer had not
expunged the records in question. We issued an order against the Employer
and the Employer subsequently filed with the superior court an appeal from
our decision. Town of East Haven v. Connecticut State Board of Labor
Relations, Docket No. 237206.

On October 28, 1985, the General Counsel for the Connecticut State
Board oE  Labor Relations (Labor Board), counsel for the Employer and counsel
for the Union appeared before the Honorable William L. Hadden,  Jr. for oral
argument on the Employer’s appeal. At that time, a petition for declaratory
ruling was pending before the Labor Board asking whether settlement agree-
ments between public employers and labor organizations, which require the
expungement (destruction) of records pertaining to employee discipline, are

void and unenforceable as against public policy. Joseph I. Lieberman,
Attorney General, Case No. DR-9245. That objection had not been raised by



the Employer in the proceedings that resulted in Town of East Haven, Deci-
sion Noa  2378 (1985). In those proceedings, the Employer had conceded that
such settlement agreements are legal and enforceable, and specifically that
the grievance settlement at issue in that case was legal and enforceable.
At the October 28, 1985 hearing before Judge Hadden,  the Employer reversed
its position and claimed that the settlement agreement at issue in Decision
No. 2378 was void and unenforceable because it contravened public policy.
Over the objection of the Labor Board’s General Counsel, the court permitted
the Employer to raise this new objection. The Labor Board’s General Counsel
then moved to have the case remanded to the Labor Board so that, after the
Labor Board had rendered a decision in the then pending Lieberman declara-
tory ruling case, the Labor Board could consider the question of whether the
settlement agreement here in question between the Employer and the Union was
void and unenforceable as against public policy. The Employer, the Union,
and the Labor Board’s General Counsel then agreed to the following order
which was issued by the Court on October 28, 1985:

Order: The Court hereby orders that this case be
remanded to the Connecticut State Board of Labor Relations
for a hearing and determination of the following questions:

Whether the settlement agreement in question was/is
void as against public policy;

The merits of claims contained in any amendment the
union chooses to make in its complaint and the [Employer’s]
responses on the merits thereof;

Modifications, if any, which the Board believes it
should make in its order in this case.

On February 26, 1987, the Labor Board issued its decision in the above
referenced declaratory ruling case, Joseph I. Lieberman, Attorney General,
Decision No. 2550 (1987). On April 2, 1987, the Union filed with the Labor
Board an amended complaint in the present case allegeing the following:

1 . On or about June 29, 1983, Chief Joseph R. Pascarella suspended
Patrolman Joseph Ridarelli for alleging violating the rules and
regulations of the East Haven Police Department, and referred
the matter to the East Haven Board of Police Commissioners for
hearing.

2 . Prior to the hearing before the Board of Police Commissioners,
the Complainant and the Respondent entered into negotiations to
determine whether said suspension and charges could be resolved
by agreement.

3. As a result of said negotiations, the parties, including Joseph
Ridarelli, reached an agreement whereby Joseph Ridarelli would
resign his position as Patrolman , and all records, documents
and statements pertaining to his suspension and alleged
violation of the rules and regulations would be destroyed.
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4 .

5.

6 .

7 .

8 .

9 .

10.

4

In accordance with said agreement, Joseph Ridarelli resigned
from his position as Patrolman in the Fast Haven Police
Department and the Complainant believed that the Respondent had
destroyed all records, documents and statements pertaining to
his suspension and alleged violation of the rules and
regulations.

On or about August 17, 1983 one Dick Conrad (Jackson News-
papers) made a request of the Respondent for access to the
records relating to Ridarelli’s suspension and resignation,
and the Respondent refused said request.

Thereafter, said Dick Conrad (Jackson Newspapers) filed a
complaint with the Freedom of Information Commission seeking an
order permitting access to said records, and on April 30, 1984
said Commission issued an order requiring the Respondent to
provide the records requested to said Dick Conrad (Jackson
Newspapers).

According to the findings of fact made by said Commission, the
Respondent did not destroy all records, documents and state-
ments pertaining to the suspension and alleged violation of the
rules and regulations by Ridarelli.

On May 18, 1984, the Respondent acknowledged to the Complainant
that it had not destroyed all of said records and documents as
required by the agreement reached between the parties, and that
the Respondent fully intended to comply with the order of the
Freedom of Information Commission dated April 30 1984.

The Respondent never sought the approval of the State’s Public
Document’s Administrator in order to lawfully destroy said
records and documents pursuant to General Statutes Section
7-109.

The Respondent never intended to comply  with the terms of the
aforementioned grievance settlement agreement, as evidenced by
the fact that both the officer in charge of Internal Affairs
and the Town’s Attorney retained copies of said records and
documents.

Wherefore, the Complainant alleges that the Respondent has
violated Section 7-470 [a] [4] and [61 of the Act.

REME!DY  REQUESTED:-

1. The Respondent Town of East Haven should make Ridarelli
whole for economic losses he has sustained as a result of the
gr:.evance  settlement repudiated by the Town. Specifically, the
Town should retroactively pay to Ridarelli the wages and value of
the benefits he has lost since the date of his resignation, less
earnings he has received from alternative employment since the date
of his resignation. Said payment should continue until a decision
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is made by Ridarelli not to challenge the charges against him in a
hearing before the Board of Police Commissioners or until thirty
days from the date of the Labor Boards decision, whichever is
sooner.

2. Such other relief as the Labor Board deems fit.

On January 25, 1988, the Union had filed with the Labor Board a pre-
hearing brief and offer of proof.
proof. *

The Employer filed a pre-hearing offer of
On January 28, 1988, the Union and the Employer appeared before the

Labor Board for a hearing on the Union’s amended complaint. At the hearing,
the Employer made a further offer of proof. Also at the hearing, the Union
made certain representations of fact which were not objected to or
contradicted by the Employer.

fact,
On the basis of the record before us, we make the following findings of
conclusions of law, and order.

Findinqs of Fact

Findings of Fact one (1) through eighteen (18) of Town of East Haven,
Decision No. 2378 (1985) are incorporated herein.

19. The civilian complaints referred to in finding of fact six (6)
contained allegations that:

(a) While on duty sometime between approximately 4:45  a.m. and
4:55 a.m. on March 17, 1983, Officer Ridarelli stopped a female motorist
whose automobile had a defective light and on the pretext of frisking her
for weapons, placed his hands over her clothing both on her breasts which he
“squeezed . ..two or three times” and placed his hands in her crotch area in
the process of frisking her legs;

(b) While on duty sometime between approximately 5:lO  a.m. and
5:30 a.m. on March 17, 1983, Officer Ridarelli stopped another female
motorist whose automobile had swerved while driving and on the pretext of
frisking her for weapons, placed his hands over her clothing both on her
“rib  cage” and on the outside of her body down the length of both her legs.
(Tr.  9; Appendix C of the August 21, 1985 Pre-Hearing Brief filed by Jackson
Newspapers, Inc. in Joseph I. Lieberman, supra)

20. So far as the record shows, neither of the female motorists in
question have sought that criminal charges be brought against Ridarelli and
neither have they filed any type of civil action against the Town, any of
its agents or Ridarelli based on the events referred to in finding nineteen
(19) supra, or based upon any other actions of the Town or its agents in
response thereto. 0

* In its pre-hearing offer of proof, the Town incorporated by reference the
briefs submitted by all parties supporting the position of the Attorney
General in Joseph I. Lieberman, Attorney General, supra.
the Employer were among the parties to that case.

Both the Union and
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21. At no time did the Town make a request to the State Public Records
Administrator requesting approval to destroy the records which the
settlement agreement required be destroyed. (Stipulation, Ex. 2)

22. So far as the record shows, at no time has a tribunal of competent
jurisdiction determined whether the allegations contained in the civilian
complaints summarized in finding nineteen (191, supra, were true or false.

Discussion

In Joseph I. Lieberman, Attorney General, Decision No. 2550 (19871,  we
held in pertinent part as follows:

I X . Canclusionsof Law

1. State labor relations statutes are intended to promote
efficient uninterrupted provision of government services and the
well being of public employees by imposing upon government a
statutory obligation to bargain with the employees’ exclusive
representative over employee conditions of employment.

2 . This statutory duty to bargain requires management and
labor to bargain over those conditions of employment which are
mandatory subjects of bargaining and to implement in good faith
the terms of collective bargaining agreements, grievance
settlements and arbitration awards.

3 . The Legislature is presumed to have intended that the set
of statutes as a whole be read together to create a harmonious
body of law and that statutes be construed, if possible, to avoid
conflict between them. It is therefore required that labor
relations statutes be interpreted in light of other statutes and
such other statutes be interpreted in light of labor relations
statutes.

.

4. When a condition of employment is a mandatory subject of
bargaining under the balancing test set forth in DeCourcy  and Town
of East Haven, Decision No. 1279 (19751,  and negotiation of that
subject is critical to labor and management’s ability to resolve
disputes in a vital area of collective bargaining, the clearest
and most specific statement of legislative intent is required
before such a subject may be found exempt from the scope of
mandatory bargaining.

5 . Destruction of employee discipline records is a mandatory
subject of bargaining under the aforementioned balancing test and
negotiating such destruction is critical to labor and management’s
ability to resolve disputes in the vital bargaining area of
employee discipline and discharge.

6. The decision to destroy an employee discipline record,
either when that decision is made by mutual agreement of the
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public employer and the exclusive bargaining representative, or by
an arbitrator’s award, reflects the judgment  that the record in
question is inaccurate or no
employee discipline purposes.

lpgger  relevant and necessary for

7 . The purpose of the state Personal Data Act is to protect
the privacy of persons who are the subject of government records
by, inter alia, prohibiting government from maintaining, including- -
disseminating, personally identifiable government records that are
inaccurate or irrelevant and unnecessary.

8 . The state Personal Data Act requires destruction and
prohibits public dissemination of employee discipline records
which:

(a) because of name, identifying number, mark or
description can be readily associated with a particular
person: and

(b) are either inaccurate (if the public employer
has agreed with the employee that they are inaccurate)
or irrelevant and unnecessary to a lawful purpose of
the agency. Whether an employee discipline record is
irrelevant and unnecessary is determined by whether the
record continues to be relevant and necessary for the
purposes for which it was created and used (i.e.
employee discipline purposes).

9 . Accordingly, when an employee discipline record is
required to be destroyed by a collective bargaining agreement,
grievance settlement or arbitration award, there exists
contemporaneous duties under the applicable labor relations
statute and the Personal Data Act to destroy such employee
discipline records.

10. However, before destruction of such employee discipline
records may be carried out, the public employer must request and
obtain approval from the state Public Records Administrator and
the state Archivist.

11. It is the purpose of state records retention statutes that
records having administrative, fiscal, legal, or historical value
be preserved, and that records without such value be destroyed.

12. Under Section 11-8a of the Connecticut General Statutes,
the Public Records Administrator may disapprove requested destruc-
tion of government records only if they have “administrative,

219 The phrase “such  employee discipline records,” as used
hereinafter in these conclusions, means employee discipline
records which are inaccurate and/or no longer relevant and
necessary for employee discipline purposes and are required
to be destroyed by a collective bargaining agreement, grievance
settlement or arbitration award.
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fiscal or legal”  value or usefulness within the meaning of Se&ion
ll-8a  of the Connecticut General Statutes and the state Archivist
ma!{  disapprove requested destruction of government records only if
they have “historical value to the state”  warranting accession to
the state archives for permanent preservation.

13. It would constitute a violation of the public employer’s
duty to bargain in good faith under labor relations statutes and
be a prohibited practice for the employer to refuse or fail to
make a good faith request to the Public Records Admin.HJ rator  for
approval to destroy such employee discipline records.

220 A separate request need not be made to the state Archivist
because under existing procedures in the State Library, the Public
Records Administrator makes the referral to the state Archivist.

(Lieberman at pp. 150-152)

As conclusion of law thirteen (13) in the Lieberman case plainly
states, an employer who enters into a settlement agreement requiring the
expungement (destruction) of employee discipline records is required to make
a good faith request to the State Public Records Administrator for approval
to destroy such records. As is discussed in the Lieberman case, it is then
up to the Public Records Administrator to determine whether, under the
applicable statutes of this state, such approval should be granted or
withheld.

The Public Records Administrator makes his determination based on his
independent investigation and exercise of discretion in accordance with the
criteria set forth in the applicable state statutes discussed in the
LieberrrriE  case. Whether the Public Records Administrator ultimately decides
to approve or disapprove a request for expungement does not alter the fact
that the employer is required, in the first instance; to make a good faith
request for approval to expunge. In the present case, the Employer concedes
that it never made such a request. Accordingly, under our reasoning in
Lieberman, it would appear that the Employer has violated its duty to
bargain% good faith under Section 7-470(a)(4) of the Municipal Employee
Relations Act and its specific duty to cor@ly  with grievance settlements
under Section 7-470(a)(6) of that Act. However, the Employer argues that
given gle nature of the alleqations made against Officer Ridarelli, it would
be contrary to public policy to expunge any records pertaining to those
allegat:lons. What the Rmployer’s  argument amounts to, is that, as a matter
of law, the Public Records Administrator would have no discretion to approve
expungement of the records here in question and therefore no request to the
Public Records Administrator was required.

We need not decide in this case whether the Employer’s argument would
be an acceptable defense if, as a matter of law, the Public Records
Administrator would have no discretion to approve a particular request to
expunge It The present case does not clearly present such a situation.
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Certainly, in the present case , there is a serious question presented
concernng  whether the records in question would have continuing “legalVV
value within the meaning of the State Records Retention Statutes. See pp.
134-143 of the Lieberman decision. However, whether such value in fact
exists would have to be determined after investigation by the Public Records
Administrator. We do not know what such an investigation would have shown.
We do not know whether the civilian complainants wished to bring criminal
charges or a civil suit for damages (e.g. against the Employer Town of East
Haven) to which the records in question would be relevant. We do not know
whether the civilian complainants would have signed a release waiving their
rights to bring a civil suit. Furthermore, we do not know whether the
civilian complainants desired, or even would have cooperated, in criminal
proceedings being brought by law enforcement authorities against Ridarelli.
We do not know whether, if the charges were true, the civilian complainants
believed justice was done and the public interest had been served by the
Employer’s having achieved Ridarelli’s  resignation from the police depart-
ment. We do not know whether the charges against Ridarelli were true,
partially true, or whether they were false.
to one degree or another,

The answers to these questions,
reasonably could have had bearing on the Public

Records Administrator’s decision to approve or disapprove a request to
expunge the records in question. These questions could have been answered
in an investigation by the Public Records Administrator. We are far from
persuaded, in the absence of such an investigation by the Pubic Records
Administrator, that he clearly had no recourse under the law but to deny a
request for destruction.

Once the Employer entered into the settlement agreement which gained
RidarelZi’s  resignation for the Employer and guaranteed to Ridarelli
expungement  of records pertaining to the disciplinary matter, the Employer
was obligated to fulfill the legal requirements necessary to implement the
agreement. This included making a good faith request to the Public Records
Administrator seeking approval to destroy the records in question. The
Employer failed to do so and accordingly violated the Municipal Employee
Relations Act.

ORDER

Hy  virtue of and pursuant to the Order of the Superior Court issued on
October 28, 1985, and pursuant to the powers vested in the Connecticut State
Hoard ofi  Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED that

I. The ORDER issued in Town of East Haven, Decision No. 2378 (March
25, 1985) is reaffirmed and that the Town of East Haven comply with the
requirements of said Order.

II. The Town of East Haven take the following further affirmative
action which the Hoard finds will effectuate the purposes of the Municipal
Employee Relations Act:
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(a) Post immediately and leave posted for a period of sixty
1160)  consecutive days from the date of posting, in a conspicuous
place where the employees involved customarily assemble, a copy
of this Decision and Order in its entirety; and

(b) Report to the Connecticut State Board of Labor Relations
at its offices in the Labor Department, 200 Folly Brook Boule-
vard, Wethersfield, Connecticut, within thirty (30) days of the
receipt of this Decision and Order of the steps taken by the Town
of East Haven to comply therewith.

CONNECTICUT

To:

The Honorable Robert M. Norman, Jr.
Mayor, Town of East Haven CERTIFIED (RRR)
Town Hall, 250 Main Street
East Haven, CT 06512

Robert M. Ward, Esq.
Corporation Counsel's Office
c/o Town  Hall, 250 Main Street
East Haven, CT 06512

Willian Lynch, Esq.
Lynch, Traub, Keefe & Errante
52 Trumbull Street
P. 0. Box 1612
New  Hairen,  CT 06506

James I!Iaselkamp,  Esq.
Council #15, AFSCME, AFL-CIO
36 State Street
P. 0. Box 265
North Haven, CT 06473-0265

CERTIFIED (RRR)
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