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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

L the matter of

:W HAVEN HOUSING AUTHORITY

-and-

KAL  818, COUNCIL 4, AFSCME, AFL-CIO

tse  No. MPP-9064

Decision No. 2595

November 20, 1987

' P E A R A N C E S :

;orneys Edmund Winterbottom
and Eugene Sosnoff

l the Authority

:ice  of J. William Gagne, Jr.
Attorney Barbara Collins

: the Union

DECISION AND ORDER

On January 7,  1985, Local 818 of Council 4,  AFSCME, AFL-CIO (the Union)
.ed with the Connecticut State Board of Labor Relations (the Labor Board)
:omplaint  alleging that the New Haven Housing Authority (the Authority)
1 engaged and was engaging in practices prohibited by Section 7-470(a)(4)
the Municipal Employee Relations Act (the Act).

The complaint centered on claims that the Authority was assigning
:gaining  unit work to new non bargaining unit positions (property manager
1 rapid reoccupancy  coordinator) and refusing to bargain over the terms
1 conditions of employment of those new positions.

After the requisite preliminary steps had been taken, the case came
'ore  the Board for hearings, which were held on June 19,  1985, November
, 1985  and December 5, 1985. Both parties appeared, were represented by
insel,  and were fully heard. Both parties filed written post-hearing
iefs, the last of which was received on April 7,  1986.

On the whole record before us we make the following findings of fact,
lclusions of law and order.
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Findings of Fact

1. The New Haven Housing Authority is a municipal employer within the
lning  of the Act.

2. The Union is an employee organization within the meaning of the
;.

3. Pursuant to a Recognition Agreement between the parties executed
luary  18, 1980, the Union is the exclusive bargaining representative for a
.t of white collar supervisory employees of the Authority (Ex. 27).

4. At that time and to the present there has existed another super-
iory  bargaining unit in the Authority. That unit is comprised of "blue
.lar"  supervisors.

5. The Recognition Agreement for the white collar supervisory unit was
cuted  between the parties as a result of a representation petition which
1 been filed with the Labor Board by the Union on November 6, 1979. The
:ognition  Agreement stated in relevant part:

x x x
2. The Municipal Employer and the Petitioner mutually agree

that the following groups or classifications of employees consti-
tute a unit appropriate for the purposes of collective bargaining
with respect to wages, hours, and other conditions of employment,
within the meaning of Section 7-471 (3) of the Act: All the
following white collar supervisory employees of the New Haven
Housing Authority including Purchasing Agent, Safety Director,
Special Projects Analyst, Tenant Applications Supervisor, Deputy
Controller, Assistant Project Managers, Payroll Supervisor
Modernization Accountant and excluding the following supervisory
employees: Director, Deputy Director, Controller, Director of
Maintenance, Coordinator of Maintenance, Personnel Director,
Manager of Data Processing, Director of Special Projects, Project
Managers, Central Rent Supervisor and Confidential employees as
defined in the Act.

3. The Municipal Employer hereby concedes and agrees that the
Petitioner has been designated for the purposes of collective
bargaining by the majority of the employees in the unit, as set
forth in Paragraph 2 hereof, and by reason thereof is the exclu-
sive representative of all of the employees in the said unit,
within the meaning of Section 7-471 of the Act.

4. The Municipal Employer hereby further agrees that it will
recognize the Petitioner and bargain with it as the exclusive
representative of all of its employees within the said unit, for
the purposes of collective bargaining.

x x x
(Exhibit 27)

6. After execution of the Recognition Agreement, the parties commenced
'gaining for a collective bargaining agreement to set the wages, hours and
.ditions of employment for the bargaining unit described in the Recogni-
In Agreement.
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7 . These negotiations resulted in the first collective bargaining
reement between the parties executed on April 9, 1981 and covering the
riod 1981-1983.

8. During negotiation of the 1981-1983 contract, the Union proposed a
cognition clause of ,,a11  supervisory employees of the employer who are not

in any other bargaining unit,,, excluding only those excluded by the
cognition Agreement. That proposal was not adopted.

Had the Union's proposal been adopted, it would have broadened the
of the bargaining unit established by the Recognition Agreement in

First, the unit would have been expanded to include
pervisory employees in ranks higher than the highest ranking employee
eluded  in the unit by the Recognition Agreement (i.e. Assistant Project

supervisory employees not specifically listed in the
cognition Agreement or recognition clause and not already placed in the

unit could be placed only in the white collar
blue collar supervisory unit,

proposal in negotiations for the 1981-83
to narrow the scope of the white collar

ervisory unit from what was set forth in the Recognition Agreement.

A primary goal of the Authority, both in negotiations for the
collective bargaining agreement and in the present case, has been to

supervisory employees above the rank of Assistant Project Manager out
bargaining unit.

The recognition clause which was included at Section 1.1 of the
collective bargaining agreement and which has remained unchanged

ough the collective bargaining agreement in effect at the time of the
rganization discussed herein (the Contract) describes the white collar

bargaining unit as follows:

The Employer hereby recognizes the union as the sole and
exclusive collective bargaining agent with respect to rates of
pay, wages, hours and other conditions of employment for the
following white collar supervisory employees: purchasing agent,
safety director, assistant manager of tenant application and
rental office, deputy controller, senior financial accountant,
assistant project managers, payroll supervisor, and special
project analyst.

(Exhibit 2)

In January, 1984, consultants engaged by the Authority began a
of reorganization of the Authority. The study culminated in July,

with a written memorandum containing detailed recommended changes in
and staffing (Ex. 4).

eli

14.
4,

Early in the study period, sometime between January and April,
the Union president and/or the Union's then Staff Representative

ter Condon  were told by Authority representatives that among the changes
be ng considered as part of the reorganization, the Authority intended to

minate the four existing bargaining unit positions of Assistant Project
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lager, eliminate the four existing non-bargaining unit positions of
eject Manager, and create ten new non-bargaining unit positions of
>perty Manager. The ten new Property Managers would report to a new non-
-gaining unit position titled Area Manager. There were to be four of
?se  new Area Manager positions.

15. During the period between January and July, 1984, the Authority
vised the Union that the new Property Manager positions would not be
Lied automatically by incumbent Assistant Project Managers.

16. During the period January to July, 1984, these intentions of the
thority were tentative and the communications to the Union were informal.

17. On July 18, 1984, the Housing Authority gave to the Union formal
itten notification by letter of what the Authority described as "proposed
inges", which it summarized in part as follows:

As you will see from the memoranda, we anticipate increasing
the number of Property Managers' positions from four (4) to
ten (10) and placing each Manager in charge of a smaller
number of units. These positions will continue to be pro-
fessional management positions outside any union but members
of Local 818 may, of course, apply for those jobs. Our
intention is to eliminate the position of Assistant Project
Manager and to have each property management office staffed
by an administrative assistant*, a job currently covered by
the Local 1303-49  contract. The number of those jobs would
increase from four (4) to ten (10). We will also create
four (4) new professional non-bargaining unit positions for
Area iIanagers  who will supervise the Property Xanagers.

(EL  3)

' reference to "Property Hanagers " in the second line is an apparent
'ographical  error with respect to the "four (4) *' then existing positions.
'm the context, the Authority apparently was referring to the four
.sting Project Manager positions.

18. The letter also advised that "[t]he  position of Rapid Reoccupancy
'rdinator  would be professional and non-union" and stated '[w]e  are
Ailable to continue to discuss the situation with you and to answer any
%stions  you might have." Attached to the letter was a copy of the bulky
organization  memorandum including a new table of organization (Ex. 3).

19. From the way the Authority's letter is phrased, it is obvious that
: Authority was equating the old Project Manager positions with the new
)perty Manager positions.
sue  in the present case.*

Whether these positions can be so equated is an

As set forth in the Discussion section, infra, we equate the old Project
lager positions with the new Area Managerxtions. Additionally, we
Id that although the old Assistant Project Manager positions and the new
lperty Manager positions have differences beyond their labels, they occupy
! same place in the Authority's administrative structure.
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20. In response to The Authority's letter of July 18, 1984, Union
Walter Condon  sent a letter dated August I,-1984  to the

demanding negotiations over the "impact"  of [the
on [unit] employees . ..their hours of work, wages and

of employment." (EL 5)

21. On August 8, 1984, Union President Thomas Fischer filed a
g ievance which claimed violations of the Contract and stated as follows:

I GRIEVANCE:

Local 818 AFSCME, Council #4,  AFL-CIO, grieves the fact that
the Housing Authority of the City of New Haven by formula-
tion of the new Management Reorganizational Plan and the
abrupt removal of the positions of Assistant Managers as
listed within the working agreement between the Housing
Authority and Local 818, AFSCME, Council #4,  White and Blue
Collar Supervisors. The Articles violated are Article #I,
but not limited to, Article #3,  but not limited to, Article
X5,  but not limited to, Article #14,  but not limited to.
The Housing Authority has violated the rights of all union
personnel by removing the above-mentioned work classifica-
tion, and has also shown a discriminating attitude towards
union employees.

I REMEDY:

That the Housing Authority honor the unions rights under
the Collective Bargaining Agreement under Article #I,  but
not limited to, and negotiate any changes in the condition
of work, and the right of each employee and member under
the Collective Bargaining Agreement to ensure Job Security.
That the Housing Authority refrain from their attempts to
break the union by not filling vacant positions and
assigning duties to new positions.

That the position of Property Manager and other supervisory
positions be placed in the Supervisory Local under the
Collective Bargaining Agreement, and posting be listed as
in-house bid only,
Agreement.

as required by the Collective Bargaining

(Ex. 7)

In a letter to Condon  dated August 10, 1984, Housing Authority
Counsel Edmund Winterbottom expressed on behalf of the Authority's

cutive Director Linda Evans a continued willingness to meet and
terbottom's understanding that Union President Thomas Fischer was

a meeting. (Ex. 6)  Winterbottom's letter was in response to
letter of August 1, 1984. (Ex. 5)

23. On August 16,  1984, the Authority's Labor Relations Officer John
denied the grievance by memorandum which stated as follows:
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Based on the information provided in the above-captioned
grievance dated August 8, 1984,  your grievance is denied
and is considered not arbitrable. Assuming that the
grievance had merit, it was prematurely filed, as no
management reorganization has yet been implemented.

Furthermore, it is unclear as to which unit of Local 818
this grievance is filed under.

Finally, as per letter dated August IO, 1984, the Authority
has contacted the Union to arrange a meeting to discuss the
management reorganization.

(EL  7)

Th
t

Union did not pursue the grievance further.

I

24. Due to Condon's  lack of availability, and subsequent replacement
a s staff representative, there was a delay in holding meetings to discuss
th reorganization.

I 25. George DeMartino  replaced Condon  as Union staff representative and
on October 1, 1984,  DeMartino  sent a letter to the Authority's Labor Rela-
ti ns Officer John Prins. DeMartino's  letter stated in relevant part:

I understand that it is the intention of the Authority to
change the title of several bargaining unit positions, to
simultaneously remove them from the bargaining unit and to
effectively force the incumbents to compete for the
retitled positions.

The Union objects to these proposals by the Authority. The
collective bargaining law prohibits any such unilateral
actions. The changing of job titles is insufficient
grounds for either placing employees in jeopardy of losing
their positions or removing the positions from the bargain-
ing unit. Therefore I must demand that you desist from
implementing these proposals.

The impact of the reorganization on bargaining unit members
is a mandatory subject of bargaining. The Union is pre-
pared to meet to discuss the matter in full. Until such
time as negotiations are completed, however, we will oppose
unilateral implementation of the proposals.

(Ex. 8)

The parties met on October 3, 1984  and discussed questions
cerning  the reorganization, with the Union initially taking the position

it would not negotiate unless incumbent Assistant Project Managers were
given positions as Property Managers.

The Authority continued to maintain throughout the ensuing
(and until the present) that the new Property Manager positions

the new Rapid Reoccupancy  Coordinator position were outside the unit.
did agree to consider bids for these new positions from

mbent Assistant Project Managers and to provide training for such
for the new positions.
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28. In a letter of October 16, 1984, the Authority advised the Union
it would select successful applicant; for Property-Manager positions by

1, 1984.

29. At a negotiating session on October 29, 1984, the parties again
d scussed reorganization with both expressly reserving the positions each
h d previously taken.

I 30. On or about November 1, 1984, at least some of the Property
M nager positions were filled by the Authority. At least one position was
f'lled  by an incumbent Assistant Project Manager (Norven Baskerville) who
c mpeted for the position in the selection process.

During and after October'and November 1984 bargaining sessions,
e parties reached agreement concerning inclusion of other disputed posi-

within the bargaining unit and reached agreement on some other matters
volving the reorganization and its impact on unit employees, including job

of certain incumbent employees.

On December 10, 1984, the position of Rapid Reoccupancy  Coordi-
tor was filled as a non unit position by an incumbent bargaining unit

(S ince that time the position has been vacated, and remained
of the hearing dates.)

33. Immediately before the reorganization, the Housing Authority had
erated  with an administrative structure of four "areas",  each under the
rection  of one of four Project Managers. Each "area"  was made up of
Vera1  housing projects. In each of the four areas, there was an Assistant
eject  Manager, Management Aides and a Secretary or Administrative
sistants who reported to the Property Manager for that area.

I 34. Before the reorganization, Assistant Project Managers, Management
A des and sometimes Administrative Assistants were responsible for many of
t e same day to day operational functions, but each had a different housing
p eject or projects to which they were assigned.

Within each of the four areas there was also a Maintenance
who supervised a maintenance crew.

The job description of Assistant Project Manager specified as a
high school/diploma with some college preferred and required

o years work experience in public housing management (or related
erience) with a salary grade ranging between $15,600 and $30,400.

37. In actual practice, Assistant Project Manager, Norven Baskerville
d been responsible for a housing project with 300 rental units.I 38. As Assistant Project Manager for that housing project, Baskerville

h d directed a maintenance supervisor to perform maintenance work for which
B skerville had identified a need. The Maintenance Supervisor would carry
o t those directions.

39. As Assistant Project Manager, Baskerville had also performed some
ervision of a Management Aide and a Secretary, providing them with
ormation and direction pertaining to his housing project. Baskerville

I -7-



d'd not have the exclusive direct supervision of such staff which post-
:r organization Property Managers now have. (See Duties 1 and 11, Ex. 23.)

As Assistant Project Manager, Baskerville also had been directly
in tenant selection, renting apartments, and moving out current

in his project, as well as related paper work. After the reorgani-
he performed these duties as Property Manager, the job description

specifies in part "Responsible for the supervision and coordina-
all aspects of the apartment rental process..." (See Duty 2, Ex.

41. As Assistant Project Manager, Baskerville handled accounts
receivable data for his housing project to determine which tenants were
delinquent in rent payments and was responsible to notify them of such
delinquency. The Property Manager job description includes similar
responsibilities: 'lResponsible  for monitoring accounts receivable,
supervise and followup  on delinquent accounts, and eviction proceedings,
including identifying and monitoring problem tenants. Initiates and
coordinates the Tenant Grievance Procedure". (Duty 3, Ex. 23)

42. As Assistant Project Manager, each year Baskerville redetermined
amount of rent, a process called '1recertification11  and performed related

er work. The Property Manager job description specifies "Responsible for
ervision and coordination of the annual tenant income re-examinations and
tification process.'1 (Duty 4, Ex. 23)

43. As Assistant Project Manager, Baskerville prepared budgets for
supplies subject to the approval of the Project Manager. This did not
include overall budget responsibility or several other duties of the new
Property Manager positions, the job description for which specifies:
"Responsible for establishing priorities for all project operations and
ac,tivities, including the preparation of annual and proposed budgets for
staff, capital expenditures, purchase and/or lease of equipment and other
macangement  and maintenance activities." (EL 23)

i

44. As Assistant Project Manager, Baskerville had staff meetings with
th Maintenance Supervisors in his area. These meetings were comparable to,
al hough not as regular, as the new Property Manager's meetings provided for
in the latter's job description which states: "Conducts weekly or regular
pr ject office staff meetings and meetings with maintenance supervisors."
( ty 9, Ex.  23)

As Assistant Project Manager, Baskerville had dealt with and
erred clients to various social agencies. The new Property Managers' job
cription specifies: "Responsible for establishing and maintaining

relationships with social agencies serving low-income families."

46. As Assistant Project Manager in his project, Baskerville had
petted vacant and occupied apartments and project grounds (including
eking  trash pickups) and prepared reports of vacancies, rentals and
ntenance which were given to the Project Manager. The job description of
new Property Manager specifies responsibility for "inspection of vacant
occupied apartments and project groundstl and for "preparation of project

tus reports including vacancies, rentals and maintenance," (Duties 12 and
Ex. 23)
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There are certain other duties in the new Property Manager job
scription which were not performed by Baskerville as Assistant Project
nager, such as attending meetings with the Executive Director, review and
commend policies and procedures (Duty 5, Ex. 23),  being available on-call

23), attending Commissioners meetings, and remaining informed
ger's  responsibilities (Duty 13,  Ex. 23). (There was no Area
r to reorganization, but there were Project Managers to whom the
eject  Managers reported.)

n 48. The responsibilities of the three Assistant Project Managers other
t an Baskerville were somewhat less extensive than were his, but the precise
d gree of difference cannot reliably be determined in this record.

Before reorganization, various llcrises'f  in operations resulted in
eject  Managers frequently performing day to day operational duties such as
owing apartments to tenants and ensuring that vacant apartments were ready

It is not clear from the testimony whether the new Property
actually perform all of the duties in their job description.

Although many of the items listed as among the new Property
duties are prefaced by the phrase "responsible for",  there are

similarities in the scope of duties and direct involvement in
work between the new Property Manager position and the old

Project Manager position, at least where both were dealing with
numbers of units.

c'ates  degree, but with experience-allowed to
t eI

52. The new job description for Property Manager required an asso-
"substitute for a portion of

academic requirement.

$ 9,2:::
The new Property Managers' salaries ranged from $19,474 -
Baskerville was started at the entry level and his salary was less

t an the salary he had received as Assistant Project Manager.

;

54. As part of the reorganization, the position of Rapid Reoccupancy
C ordinator was established as a non-bargaining unit position reporting to
t e Chief of Technical Services. Union President Fischer applied for and
received the position.

Subsequent to the first hearing on the present case, Fischer
the position and it apparently remained unfilled as of the time

56. Since 1984 the Authority has refused to regard the Rapid
R e ccupancy Coordinator position as within the bargaining unit, maintaining
c o sistently that it is a non-bargaining unit position.

The purpose of the Rapid Reoccupancy Coordinator position is to
rapid reoccupancy of apartments that have been vacated. The duties

the position involve inspecting vacant apartments, advising on what work
to be done on the apartment and assigning it to a crew made up of

maintenance employees. The goal is to obtain reoccupancy within
(2) weeks, a much shorter time than before the reorganization.
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5 8 . There was overlap between some of the duties of the former
ition  of Construction Technician and the new Rapid Reoccupancy
lrdinator position (such as the need to prepare written specifications for
'k and involvement in reclaiming damaged apartments), but the Rapid
lccupancy Coordinator was largely a new position.*

AZ

Conclusions of Law

1. The Authority had no duty to bargain the decision to eliminate the
istant Project Manager positions.

2. The Authority had no duty to bargain the decision to create the new
lperty  Manager and Rapid Reoccupancy Coordinator positions.
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3 . The Authority did not unilaterally change existing conditions of
Nloyment when it refused to automatically place incumbent Assistant
lject  Managers in Property Manager positions, because the two positions
not constitute a mere re-titling of a position, but the abolishment of
position and the creation of a different position.

4. Tne new Property Manager and Rapid Reoccupancy Coordinator
itions  are bargaining unit positions under the Recognition Agreement and
Contract's recognition clause when these instruments are construed

:ether  in light of the parties' bargaining history.

5. With the exception of salary, the Authority had no duty to bargain
hours and other conditions of employment for these new positions because

se subjects were already covered in the Contract.

6. The Authority refused to bargain in good faith over the salaries
these new positions and thereby committed a prohibited practice.

7. The Union did not waive its right to such bargaining under the rule
City of Norwich v.  Norwich Fire Fighters, 173 Conn. 210 (1977).

8. The Union did not waive its right to such bargaining under the rule
City of New London, Decision No. 2243 (1985).

9. The management's rights clause of the Contract did not permit the
,hority  to unilaterally establish the salaries for these positions.

10. Because the time has passed for renegotiation of the Contract and
ause  the Union would have had available to it binding interest
titration on the subject of salaries for the Property Manager and Rapid
ccupancy  Coordinator positions in such negotiations, the purposes of the
will be served on the facts of the present case only if binding interest

titration is available in the event of an impasse in negotiations over the
aries for these positions including retroactivity of any such salary
rease.

The Union did not claim any substantial identity between the two
itions.
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Discussion

This case revolves around the 1984/85  reorganization of the New Haven
sing Authority. Before the reorganization, there existed a position
led Assistant Project Manager. There were four such positions. Before
reorganization, there also were four positions titled Project Manager.

h Assistant Project Manager reported to one of the Project Managers.
h Project Manager reported to the Director of Operations and Services who
turn reported to the Executive Director. In the reorganization, the
itions  of Assistant Project Manager and Project Manager were abolished.*
reorganization created ten positions titled Property Manager. The

rganization also created four positions titled Area Managers. Each of
Property Managers report to one of the Area Managers. Each Area Manager

orts to the Director of Operations and Services who in turn reports to
Executive Director.

A new position of Rapid Reoccupancy Coordinator also was created by the
rganization. That position reports to the Director of Technical Services
reports to the Director of Operations and Services.

The Union complains that the Authority illegally refused to bargain
r the decision to eliminate the Assistant Project Manager positions and
terms and conditions of the Property Manager and Rapid Reoccupancy

rdinator positions. The Union claims that the Property Manager positions
actually the eliminated Assistant Project Manager positions, so that the
Property Manager positions should be in the bargaining unit and

umbent Assistant Project Managers automatically should have b= given
perty Manager positions. In the alternative, the Union argues that if
new Property Manager positions are found not in the bargaining unit,

n the Authority has unilaterally removed work from the bargaining unit.

The Authority argues it had the right during reorganization to
minate unilaterally the Assistant Project Manager position. The
hority also argues that the post-reorganization position of Property
ager is very different from the eliminated position of Assistant Project
ager. In the Authority's view, the new Property Manager position is
side the bargaining unit because it is equivalent to the former position
Project Manager, which always was excluded from the bargaining unit. The
hority further argues that the work performed by Assistant Project
agers was never performed exclusively by bargaining unit members and
refore no bargaining unit work was illegally transferred to non unit
bers. Finally, the Authority argues that it fulfilled any obligation to
gain over the impact of the reorganization and that the Union waived any
ht to negotiate over the reorganization because the Union dropped the
ust 8, 1984 grievance and delayed in demanding and pressing negotiations.

During the years preceding the reorganization, the Authority was not
ays consistent in its titling of the Project Manager and Assistant
ject Manager positions. For the sake of clarity we will use only these
titles in this decision even though the parties did not always use these

les in all the years preceding the reorganization.
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As an initial matter, an employer's unilateral decision to eliminate
itions  for legitimate business reasons does not constitute a violation of
Act. See e.g., Town of Stratford, Decision No. 999  (1971); Town of

3ngton  Bd. of Ed., Decision No. I116  (1973),  aff'd  in s
rd of Education VS*  Connecticut State Board of Labor Relations et al, Dk.
,307,  Court of Common Pleas, Hartford County (December 11, 1973); West
*en Board of Education, Decision No. 1363 (1976); Housing Authority of the
;y of Bristol, Decision No. 2166 (1982); The Metropolitan District,
ision  No. 2189 (1983). The record in the present case shows nothing
Ler  than legitimate busines reasons as the motivation for eliminating the
istant  Property Manager positions. Similarly, the creation of new
itions  is a subject within management's sole discretion. In other words,
ther  and what new positions will be established is not within the scope
mandatory bargaining. Stratford; Newington; West Haven Bd. of Ed.; Town
Willington, Decision Nom93mof  Hamden,  Decision No. 2w
182); New Britain Board of Education, Decision No. 2264 (1983). Although
Authority had the right to unilaterally eliminate existing positions
g. Assistant Project Manager) and create new positions (e.g. Property
,ager),  it did have an obligation under the Act to bargain with the Union
'r the wages, hours and conditions of employment of newly created
,gaining unit positions and refusal by the Authority to so bargain would
stitute  a prohibited practice unless the Authority proved an appropriate
'ense.

The reorganization was intended to make significant changes in the
rations, structure and performance of the Housing Authority. The
'rganization  shifted responsibilities and minimized overlap in job duties
ng numerous positions,* achieving a greater delineation between clerical,
ervisory and management functions. Prior to reorganization, Assistant
ject  Managers, Management Aides, and even Project Managers were involved
day to day Authority operations including inspecting apartments, renting
ant apartments, checking and determining income and rental amounts, and
anging for necessary maintenance and repairs. The reorganization
ablished, inter alia, the new and essentially clerical position of- -
inistrative Assistant and eliminated the Management Aide position which
performed a mixture of clerical functions and non-clerical operational

,ies  that had also been performed by Assistant Project Managers. The
rganization also took many of the day to day non-clerical operational
ctions  performed by Assistant Project Managers and Management Aides and
fted those functions to the.new Property Manager positions. The new
'perty  Manager positions were given responsibility over other low level
ervisors beyond that previously exercised by Assistant Project Managers,
a large measure of the higher level management responsiblities performed

Project Managers were shifted to the new Area Managers.

On the other hand, the record shows and we emphasize that there are
stantial similarities in the new Property Manager and the eliminated
istant Project Manager positions. There is similarity in the actual day
day responsibilities. Those responsibilities include recertification of
ts, showing vacant apartments, getting apartments ready for reoccupancy,

Many changes in other positions were involved in the reorganization in
ition  to those specifically at issue in this case.
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eking  building and grounds, determining and ordering necessary
As summarized even by the Authority's chief administrator,

rector Linda Evans, Assistant Project Managers had been
for overall management of a site. It is true that more units
the new Property Manager's responsiblity than had been the case
nt Project Managers, but that fact and the addition of some
rvisory responsibilities for Property Managers do not alter the
ubstantial similarity between the Assistant Project Manager and
Manager positions. Additionally, and significantly, as will be
further detail below, the new Property Managers occupy the same
the Authority's administrative hierarchy formerly occupied by

eject  Managers. The foregoing is based upon our analysis of the
, including our tempered acceptance of the testimony of Norvin
(who had served both as an Assistant Project Manager and after
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reorganization as a Property Manager) who we believe underplayed the
ed  supervisory responsibilities of the post-reorganization Property
sgers. On balance, and notwithstanding the similarities that do exist
ween the positions, we disagree with the Union's contention that the ten
Property Manager positions constitute the same job as the four abolished
istant Manager positions with only the titlehaving  been changed. The
Property Manager positions were not the old Assistant Project Manager
itions  merely retitled. The record clearly shows that while there are
stantial similarities between the two positions, enough differences exist
require the conclusion that they are different positions.
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The next question to be addressed is whether the City illegally refused
bargain over the terms and conditions of employment for the new Property
3ger positions. As a preliminary matter, the Property Manager position
at least eligible for inclusion in the bargaining unit. The bargaining
t in question is a supervisory unit. Under the Act, in order for
agerial  duties to require exclusion of a supervisory position from a
arvisors'  bargaining unit, the position must rise to the level of a
partment head" within the meaning of Section T-467(4)  of the Act. The
nority  has made no claim that the new Property Managers qualify as
artment  heads and on the record presented we see no possibility of these
itions  qualifying for such an exclusion. See Town of Southington,
ision  No. 2451 (December 26, 1985). The Property Manager position also
one that traditionally would be considered "white  collar" as opposed to
Je collar" and placement in the white collar supervisory unit would be
ropriate while placement in the blue collar supervisory unit would not be
ropriate. There also is no basis for excluding the Property Manager
itions  as confidential and the Authority has made no claim for exclusion
that basis.

Although the new Property Manager positions are eligible under the Act
inclusion in the bargaining unit, this does not determine whether the

itions  in fact are in the bargaining unit. That determination requires
ther inquiry because the Act does not require that all eligible positions
included within a unit. See University of Connecticut, Decision-No. 1935
ptember  16,  1980) and cases cited therein. We have always upheld the
nt  of parties by agreement to exclude from a bargaining unit positions
t would be eligible for inclusion, so long as the pattern of such
lusions is a rational one and not based on forbidden classifications.
versity of Connecticut, supra.
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We must look to both the Recognition Agreement that established the
saining  unit and the Contract's recognition clause to determine whether
parties have agreed to include or exclude the post-reorganization
!erty Manager positions. The Recognition Agreement sets forth a list of
then existing positions recognized as in the bargaining unit. Following
t list is a list of the then existing positions excluded from the
saining  unit. The Recognition Agreement also excludes all "confidential
loyees as defined in the Act." The highest ranking position listed in
Recognition Agreement was Assistant Project Manager. There was no
lence in the record to show that any then existing non-blue collar
srvisory positions below the rank of Assistant Project Manager had been
tted from the white collar bargaining unit. From this we infer that in
:uting the Recognition Agreement, the parties intended that all white
lar supervisory positions below the rank of Assistant Project Manager be
Luded in the white collar supervisory unit. Thus, the proper con-
action of the Recognition Agreement is that the white collar supervisory
t was intended to include all such employees at and below the rank of
istant Project Manager except confidential employees.

There is no evidence that the Authority attempted to narrow this
:ept of the bargaining unit in negotiations for the 1981-83 collective
saining  agreement. On the other hand, the Union attempted to broaden the
t during those negotiations to include higher ranking supervisors and
spectively  to prevent the blue collar unit from claiming any new
?rvisory  positions which might be created. The Union failed because the
lority refused to accept the Union's proposal in this regard. Of course,
Union's failure to so expand the unit cannot plausibly be construed as a
Towing of the bargaining unit defined by the Recognition Agreement.

The recognition clause that did result at Section 1.1 of the 1981-83
Lective bargaining agreement contains a list of the white collar super-
)ry  employees included in the bargaining unit.* As was the case with the
Ignition Agreement, the highest level supervisory position listed in the
Ignition clause was Assistant Project Manager. Unlike the Recognition
cement,  the recognition clause contained no list of the excluded
itions. However, we do not understand this to evince any intent that
itions expressly excluded from the bargaining unit by the Recognition
cement somehow became included by operation of the recognition clause.
struing  the recognition clause in light of the Recognition Agreement, it
evident  that the demarcation between unit inclusion and exclusion
lined the level of Assistant Project Manager, confidential exclusions,
appropriateness to the white collar rather than blue collar supervisory

. With respect to the Assistant Project Hanager  demarcation, we note
;'comports  with a virtually universal pattern of exclusion of eligible
?rvisors  from supervisory units which exists in those units where

Chere were three titles listed in the recognition clause that were not
;ed  in the Recognition Agreement. There also were two titles not listed
;he  recognition clause that had been listed in the Recognition Agreement.
ras  not explained at the hearing whether these changes resulted from
Ltling of positions or the elimination of old positions and creation of
positions since the Recognition Agreement had been executed fifteen
;hs  earlier.
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ervisors belox  the level of department head are excluded by agreement of
parties. This pattern is to exclude supervisors below a particular rank

level in the vertical chain of command.

In the present case, the record plainly shows that after the reorgani-
ion, the four new Area Manager positions hold the spot in the chain of
.mand  formerly occupied by the four old Project Manager positions, while
ten new Property Manager positions occupy the spot formerly held by the

Assistant Manager positions. Accordingly, based on the Recognition
eement and the Contract's recognition clause, the conclusion is inescapa-
that the new Property Manager positions are within the bargaining unit.*

This determination results in two further conclusions. First there
:ically  could be no transfer of bargaining unit work (i.e. Assistant
Nject  Managers' work) out of the bargaining unit because the positions
ch received the work (i.e. Property Managers) were bargaining unit
itions. Second, refusal by the Authority to negotiate over the terms and
.ditions  of employment of the new Property Manager positions would consti-
,e  an illegal refusal to bargain and a prohibited practice unless we fully
,ept  one of the Housing Authority's other defenses.

As stated above, the Authority argues in defense of its actions that
Union delayed pursuing negotiations over the conditions of employment of
new Project Manager positions and thereby waived any right to bargain

t subject. In this regard, the Authority cites the rule from City of
with  v. Norwich Firefighters, et al, 173 Conn. 210 (1977) and our subse-
nt line of cases which hold that where a union has full notice of, and a
sonable  opportunity to demand bargaining over a proposed change prior to
implementation of the change, the union must demand bargaining or lose
right to require bargaining. That rule has no application on the facts

the present case. The course of discussions between the parties shows
following features. Sometime between January and April, the Authority

ormed the Union about the major changes intended by the reorganization,
luding the Authority's view that the new Property Manager positions would
be included within the bargaining unit.** During this period, the

The Authority has argued in its brief that the Property Manager positions
not be included within the bargaining unit unless-the-Union-files a

resentation petition to expand the existing unit and an election is held
'ng the incumbent Property Managers. A representation petition need only
filed if the Property Manager positions were outside the bargaining
t. At most, our decision clarifies the scope of the existing unit, an
ential step in the analysis for deciding the Union's complaint that the
hority illegally refused to bargain. In a unit clarification dispute, no
ction  is necessary.

If the Authority were correct that the Property Manager positions, if and
n established, were outside the bargaining unit, there would be no duty
the Authority to bargain over the positions' conditions of employment.

, e.g. Connecticut State Council of AFSA Locals, Decision No. 2225
83), aff'd  in Connecticut Education Assn. v.  State Board of Labor
ations, 5 Conn. App. 253 (1985); City of Bristol, Decision No. 1650
78;ty  of New London, Decision No. 2479 (1986).
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ority's  notice to the Union was informal and the intended changes were
It vas not until July 18, 1984 that the Authority's intentions

cerning  the reorganization became definite and the Union was given formal
those changes. At that point the Union was required to demand

The Union did so on August 1, 1984. Additionally, the Union
rice on August 8, 1984 which included a claim that the new
er positions belonged in the bargaining unit.* Both the
presentatives and Union President Fischer expressed mutual
and discuss the reorganization, but because of Union staff
Valter  Condon's  unavailability and subsequent replacement by

no, such meetings were delayed until October 3, 1984. At the
4 meeting, the Authority continued to insist that the new
r positions were outside the bargaining unit. The Union, in

stated that it would refuse to negotiate unless incumbent
ct Managers were automatically offered Property Manager

As discussed above, the Union was incorrect in its view that the
ct Manager and Property Manager positions were identical.**
ted refusal to negotiate could have resulted in a waiver of

right to bargain concerning salary and other conditions of employment
However, on the record presented, there is no such

hority already had clearly stated its position that
not bargaining unit positions and that it would not
s' salary and conditions of employment. The

this regard was adamant and unchanging throughout
ecluded  any negotiations over salary and other
the Property Manager positions. It is clear

October statement that it would condition
ing the reorganization on incumbent Assistant

given Property Manager positions had no practical
act on negotiations over wages ,-hours and conditions of employment for

r positions because the Authority had predetermined
d not negotiate that subject anyway. Furthermore,

the Union in fact continued to attempt to- -
to the extent it was able to. Finally, the

ained that the new Property Managers are within
Union never acquiesced in or otherwise accepted
the contrary. Under these circumstances, there
ason or law to find a waiver by the Union.

The Authority has also argued that the Union's failure to pursue its
st 8, 1984 grievance after the Authority's August 16, 1984 denial of
grievance creates a bar to the Union's complaint under our decision in

The significance of the grievance, its denial and the Union's not
the denial will be discussed further, infra.

**
po

i

If the Union were correct in its view that the Property Manager
itions were simply the Assistant Project Manager positions with a new

t i le, the Union also would be correct that incumbent Assistant Project
Ma agers were entitled to be given the Property Manager positions. In that
ca e, there would be nothing to bargain over since the salary and other
co ditions of employment of Assistant Project Managers would remain in
ef ect for the retitled position (i.e. Property Managers).



C ty of New London, Decision No. 2243 (1985). The authority's reliance upon
Nbw  London is misplaced. The rule from New London applies only if the

ntract  provision at issue in the grievance is also dispositive of the
ohibited practice complaint and the employer's denial of the grievance was

oa the merits of the disputed interpretation of the Contract and the Union
acquiesced in that interpretation by not pursuing the grievance. It is
plain that the Authority's denial of the grievance was not on the merits of
any  interpretation of the Contract. Rather, the denial was expressly based

the Authority's claim that the grievance was "not arbitrable",
remature", and that further meetings were contemplated "to discuss the
nagement reorganization." Accordingly, the rule in New London has no
plication to the present case.

SU
Ai
iA
a3

3F
S

The Authority has also argued that it had no duty to bargain over
ejects  connected with the reorganization, because, according to the
;hority, the Union gave up its right to such bargaining in Section 2.1 of
! Contract, the management rights clause. In this regard, the Authority
yes  :

. ..The Board has held, in Town of Newington Board of Education,
suora,A that an employer need not bargain over an issue if the
collective bargaining agreement contains an express or implied
consent to the action involved. An analysis of the Contract is
therefore required. The management rights clause of the Contract
(Exhibit 2, Section 2.1) clearly reserves for the Authority the:

exclusive right...to... (b)...transfer and assign...;
(d) relieve employees from duty due to lack of work or
other legitimate reasons; and (e) take any action
necessary in order to maintain the effiznt operations
of the Authority's properties; determine the methods,
means, manner and personnel by which services may be
rendered... (emphasis added)

The Authority's rights in this regard are limited only by the
express conditions of the Contract. . . . .

. ..the broad sweep of the Authority's management rights under
the Contract, absence an allegation that employees were on layoff
in violation of Section 3.1 (which was not made or proved in this
case), can only lead to the conclusion that the Authority was not
obligated to negotiate with the Union over steps taken for
efficient operations.

(Authority's brief, at p. 22)

! Authority is correct in its statement of our case law that an employer
* take unilateral action in areas which concern a mandatory subject of
bgaining if the existing collective bargaining contract permits the
lloyer  to act unilaterally. However, we have always required that before
could find such a relinquishment of the union's right to bargain, the
tract provision in question must be clear and specific.* There is no

lis is not to say the language must be express. Fair implication will
'fice. But the implication must be clear and specific in its meaning.

-17-



r asonable way that Section 2.1 of the Contract can be read as evincing a
m tual intent, especially not a clear and specific intent, that the
A thority may unilaterally establish the wages, hours and conditions of
e
i
ployment for new bargaining unit positions.

From the foregoing, it is clear that the Authority had a duty to
over the wages, hours and conditions of employment of the new
anager positions unless those subjects were already established by

See, e.g. Town of Newington Board of Education; Metropolitan
The Contract between the parties in this case was a com-

ctive  bargaining agreement. It set many uniform conditions
ment applicable to all bargaining unit positions. The procedure

plicants for the Project Manager positions would not have
subject for negotiations at the time the new positions were
the Contract already set forth the procedures required to
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1 vacant bargaining unit positions. See Article IV of Ex. 2. That
ject matter had already been negotiated and agreed to by the parties and
Authority was under no obligation to bargain new procedures for filling
new Property Manager positions. The Authority's obligation was to
low the then existing contractual procedures for filling vacancies.
ther or not the Authority followed those procedures is exclusively a
stion of whether the collective bargaining agreement was breached. That
lot  a question within our jurisdiction; rather, it was subject matter for
grievance/arbitration procedure of the Contract. The Contract also sets
th the various hours of work and benefits to be provided all bargaining
t members. See Article VII of Ex. 2. Thus, those subjects were not
lired to be bargained at the time the new Property Manager positions were
ited. The Authority's obligation was to apply the Contract's require-
ts in those regards to persons selected for the position. If the
lority had not done so, the proper forum was the grievance procedure and
imately  grievance arbitration. On the other hand, the subject of salary
the new Property Manager positions should have been negotiated by the
lority  with the Union. The Contract set forth no salary for the new
?erty Manager positions because there had been no such position in
3tence when the Contract was negotiated. The Authority clearly had the
igation to negotiate the salary for Property Managers when the positions
3 established. The remedy fashioned must fully address the Authority's
lsal  to bargain the Property Managers' salaries. It appears from the
3rd  that the new Property Manager positions were filled in late 1984  or
ly 1985. In ordering negotiations over the salary of Property Managers,
363  negotiations must have not only prospective, but retroactive
Lication  if the employees are to be made whole.

In connection with the negotiations which we order over the salaries
Property Managers, we must address the question of what happens if the
ties engage in mutual good faith negotiations pursuant to our order but
:h final impasse in those negotiations. In the absence of binding
zrest arbitration, upon reaching impasse the Authority would be permitted
implement the last offer it made to the Union which was rejected by the
)n during negotiations. That approach here would not remedy the
Lation and would not serve the plArposes of the Act. Had the Authority
lgnized  its duty to negotiate the salaries for Property Managers from the
inning, the Union would have had binding interest arbitration available

-18-



it when the Contract came up for renegotiation. At some point since late
J/early 1985, the Contract would have been renegotiated and revised to
lude the salaries of Property Managers if the Authority had not illegally
used to negotiate concerning the Property Managers. Such successor
tract negotiations would have been subject to binding arbitration
suant to Section 7-473a  of the Act. To ensure that employees are made
le for the Authority's illegal refusal to bargain over salaries for the

operty Manager positions, the right of the Union to proceed to arbitration
st be recognized and restored.

I We should emphasize to both parties that our order that binding
erest arbitration (preceded by mediation and factfinding, unless waived)
resorted to in the event of failure to reach agreement is conditioned
n mutual good faith negotiations. During the ninety-day period specified
our order, both parties must make serious and purposeful efforts in
ordance  with Section 7-470(c)  of the Act to try and reach agreement. It
our hope that if diligent good faith efforts are made by both parties to
olve disputes between them concerning prospective and retroactive pay for
Property Manager positions, no resort to binding interest arbitration
1 be necessary.

Rapid Reoccupancy Coordinator

There was some similarity shown between this position and the bargain-
unit position of Construction Technician* which was eliminated in the

organization. The Union has not argued that the Rapid Reoccupancy
rdinator position and the Construction Technician are substantially the

the Rapid Reoccupancy Coordinator position, like
is eligible under the Act for inclusion

this bargaining unit and falls below the cut-off level for bargaining
cognition Agreement and the Contract's
in detail above, white collar super-

ory positions otherwise eligible for inclusion in the bargaining unit
ch fall below that cut-off level are bargaining unit positions. As was
case with Property Manager, the Authority refused to bargain with the

hours and conditions of employment for Rapid
as discussed with regard to Property

ager, the only subject that the Authority was required to bargain when
Accordingly, the remedy we issue

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
rd of Labor Relations by the Municipal Employee Relations Act, it is

that the position of Construction Technician was
the positions included in the unit by either

recognition clause and both parties
the unit.



ORDERED, that the New Haven Housing Authority shall

I. Cease and desist from:

(4 refusing to recognize the Property Manager and Rapid
Reoccupancy  Coordinator positions as bargaining unit positions;

(b) refusing to bargain with the Union concerning the
salaries to be paid such positions, including retroactive pay
dating from the establishment and initial filling of those
positions.

II. Take the following affirmative action which the Labor Board finds
effectuate the purposes of the Act:

(a) Upon request from the Union, bargain in good faith
concerning the salaries to be paid for such positions, including
retroactive pay dating from the establishment and initial filling
of those positions.

(b)  If, after mutual good faith negotiations, the parties
have not reached agreement in said negotiations within ninety
(90) days from the d ta e of this order, proceed to mediation,
fact finding (unless waived), and binding interest arbitration
pursuant to Section 7-473c(a)  of the Act.

(c) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees involved customarily assemble, a copy
of this Decision and Order in its entirety; and

(c) Report to the Connecticut State Board of Labor
Relations at its offices in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30) days of
the receipt of this Decision and Order of the steps taken by the
New Haven Housing Authority to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Margaret A. Lareau
Margaret A. Lareau

-2o-


