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DECISION
and

DECLARATORY RULING

On December 11, 1984, the Norwich Teachers League (League) filed with
Connecticut  State Board of Labor Relations (Labor Board) a petition for
oratory  ruling representing as follows:

That the parties seek a declaratory ruling in response to
the question: Does the Norwich Board of Education violate
its obligation to bargain in good faith as required by
C.G.S. Section IO-153e(b)  by having two principals (members
of the administrators' unit) serve on the negotiating team,
which team is negotiating a collective bargaining agreement
with the teachers' bargaining representative, under Section
IO-153d of the Connecticut General Statutes?
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On December 14, 1984, the Norwich Administrators Association, Local 42,
.can Federation of School Administrators (Administrators) filed a motion
ttervene. This motion was granted. On February 5, 1985, the parties
rith an assistant agent of the Labor Board and agreed to a partial
elation of facts and exhibits. They also filed a substitute petition
leclaratory ruling representing as follows:

SUBSTITUTE PETITION FOR DECLARATORY RULING

The Norwich Board of Education, the Norwich Teachers League and
the Norwich School Administrators Association hereby represent as
follows:

2)

3)

4)

That the parties seek a declaratory ruling in response to
the question: May the Norwich Board of Education, consistent
with its obligation to bargain in good faith as required by
Conn. Gen. Stat. Sec. IO-153e(b),  include an administrator(s)
who is a member of the bargaining unit represented by the
Norwich School Administrators Association on a Board nego-
tiating team which is negotiating a collective bargaining
agreement with the Norwich Teachers League, the bargaining
representative of teachers, pursuant to Conn. Gen. Stat. Sec.
IO-153d?

That the position of the Board is that the answer to the
question posed herein is "yes ;'I and the position of the
League and the Association is that the answer to the question
posed herein is %o.11

That the parties have stipulated to certain facts and
exhibits which describe the background of the question posed
herein.

That the question posed herein concerns a substantial and
immediate threat to rights protected by the Teacher
Negotiations Act, COM.  Gen. Stat. Sec. IO-153a  et seq.

On April 1, 1985, the parties appeared before the Labor Board for a
.ng  at which time they were represented by counsel, were provided the
Ftunity to adduce evidence and make argument. All parties filed post
.ng  briefs. Upon the whole record before us we make the following
.ngs  of fact, conclusions of law, and order of dismissal.

Findings of Fact

Paragraphs l-6 of the parties * Stipulated Facts are hereby incorporated
.ndings of Fact l-6 of this decision.

1. The Norwich Board of Education (tfBoard")  is a public employer
;ed  and empowered through Title 10, Chapter 170 of the Connecticut
:a1  Statutes to implement the education interests of the State.
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The Norwich Teachers League ("League") is the exclusive statutory
gaining representative of all certificated employees of the Norwich Board

in the "teachers' unit," as defined by Conn. Gen. Stat. Section

t

3. The Norwich School Administrators Association ("Association") is
t h exclusive statutory bargaining representative of all certificated
em loyees of the Norwich Board of Education in the l'administrators'  Unit’

as defined by Conn. Gen. Stat. Section IO-153b(a)(l).

4.  The Board and the League are parties to collective bargaining
ements covering the periods July 1, 1982 to June 20, 1985 (Exhibit 2)
July 1, 1985 to June 30, 1988 (Exhibit 3).

The Board and the Association are parties to collective bargaining
ements covering the periods July 1, 1982 to June 30, 1985 (Exhibit 2)
July 1, 1985 to June 30, 1987 (Exhibit 4). As to the former, the
ciation  assumed responsibility for administering the LeBgue  contract
r an administrators' unit was separately certified.

During the negotiations which resulted in the 1985-88 agreement
een the Board and the League (Exhibit 3),  the Board's negotiating team

the Assistant Superintendent of Schools, two members of the
ation  and two school principals who are members of the

unit represented by the Association. The principals'were
f Kelly Junior High School, and the Principal of Uncas

Mr. William Juzwic is the School Board's Assistant Superintendent
rsonnel and collective bargaining negotiations. Juzwic
rd's chief spokesperson in the negotiations which led to
tive bargaining agreement with the League (Exhibit 3).

Mr. Paul Burgess, a School Board member , participated in these
He and Juzwic were the only members of the School Board

tiating team authorized to enter into tentative agreements with the

I
9. The role of the administrators who were designated as members of

t h e School Board's negotiating team was to advise Juzwic and Burgess on any
mat ers that come up at the bargaining table. Some of the areas which it
was anticipated that these administrators would be helpful included class
siz , teaching assignments, transfers, vacancies, reduction in force, and ~
gri vances.

10. James Horan,  Principal of Kelly Junior High School, and Alfred
Kivlin, Principal of Uncas Elementary School, were the administrators

cted  as members of the School Board's negotiating team. Their selection
red that there would be representation from an elementary school
nistrator and a junior high school administrator.

t
11. In the Norwich Public School System, Principals are fully

responsible for all operations in their buildings including assignment of
personnel, supervision and evaluation of teachers, and budget formulation
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an expenditures. Twelve of the twenty-one administrator bargaining unit
me bers are school principals (Tr. 22-23).

12. Generally administrators are responsible for supervising and
luating employees in the teacher bargaining unit as well as being
olved in the informal and first formal level of the grievance procedure
lined in the collective bargaining agreement between the School Board and
Teacher's League.

As a result of the filing of this petition, Juzwic and Burgess
not to have Horan  and Kivlin involved in any further sessions unless

it appropriate and their particular input was needed. Horan  and
lin actually participated in only two of the twelve negotiating sessions

I Discussion
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We are asked whether the Norwich Board of Education, when negotiating a
lie
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ctive  bargaining agreement with the representative of the teacher unit,
.nclude  administrator unit members on its negotiating team. Several
.ons  of the School Board-Teacher Negotiations Act (TNA) have a possible
.ng  on this case.

Section IO-153a(a)  C.G.S. sets forth the basic rights of employees
* the Act.

(a) Members of the teaching profession shall have and shall
be protected in the exercise of the right to form, join or
assist, or refuse to form, j oin or assist, any organization
for professional or economic improvement and to negotiate in
good faith through representatives of their own choosing with
respect to salaries and other conditions of employment free
from.interference,  restraint, coercion or discriminatory
practices by any employing board of education or administra-
tive agents or representatives thereof in derogation of the
rights guaranteed by this section and sections IO-153b  to
IO-153n,  inclusive.

.on IO-153e(b)(l)  prohibits school boards from interfering, restraining
arcing  certified professional employees in the exercise of the rights
lnteed in Section IO-153a(a).

(b) The local or regional board of education or its repre-
sentatives or agents are prohibited from: (1) Interfering,
restraining or coercing certified professional employees in
the exercise of the rights guaranteed in sections IO-153a  to
lo-15p.

ton  lo-153e(c)(l)  equally restrains the exclusive bargaining
ssentative in regard to the school board's selection of its bargaining
:sentative. It reads:

(c) Any organization of certified professional employees or
its agents is prohibited from: (1) Interfering, restraining
or coercing.. . (B) a board of education in the selection of
its representatives or agents.
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Se tion IO-153b(a)(1)(2)  defines the parameters of both the teacher and
adiinistrator bargaining units:
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(B) . ..the "administrators' unit"  shall mean those certified
professional employees in a school district who are not
excluded from the purview of sections IO-153a to lo-153n,
inclusive, who are employed in positions requiring an
intermediate administrator or supervisor certificate, or the
equivalent thereof, and whose administrative or supervisory
duties, for purposes of determining membership in the admin-
istrators' unit, shall equal at least fifty per cent of the
assigned time of such employee. . . . . . . (2) The "teachers'
unit"  means the group of certified professional employees
who are employed by a local or regional board of education
in positions requiring a teaching or other certificate and *
are not included in the administrators' unit or excluded
from the purview of sections IO-153a to IO-153n,  inclusive._

s
!dt:ion  IO-153b(b)  exempts from the Act's protection:
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The superintendent of schools, assistant superintendents,
certified professional employees who act for the board of
education in negotiations with certified professional
personnel or are directly responsible to the board of
education for personnel relations or budget preparation,
temporary substitutes and all noncertified employees of
the board of education are excluded from the purview of
this section and sections 10-153~  to IO-153n,  inclusive.

The NLRB and, the federal courts have long held the view that each party
ne collective bargaining process has a right to choose whomever they
to represent them in negotiations, and there is a correlative duty on
opposite party to negotiate with the exclusive bargaining representa-
. NLRB v. ILGWU, 274 F.2d  376, 378, 45 LRRM 2626 (3rd Cir 1960).  There
exceptions to this rule. For example, in situations so infected by
onal ill will or where a conflict of interest makes good faith bargain-
impractical there is no duty on the opposing party to negotiate with the
usive bargaining representative. General Electric Co. v.  NLRB, 412 F.2d
517, 71 LRRM 2421 (2d Cir 1969). See'NLRB  v.  ILGWU, supra (where

Dyer selected and insisted upon former union official as its bargaining
t); Bausch & Lomb Optical Co;, 108 NLRB 1555, 34 LRRM 1222 (1954-j (where
n established company in direct competition with employer whose
oyees it represents). Our only decision dealing with the right of one
y to select its bargaining representative without interference from the
sing party was City of Stamford, Decision No. 1079 (1972). There we
asked whether one party can draft a member of the opposition to join
bargaining team. We held there that insistence by an employer upon
g a negotiating team consisting in part of members of the bargaining
that was the subject of the negotiations constituted a violation of
ion 7-470(a)(l)  and (4) of the MERA because (a) it interfered with the
t of the employees to bargain collectively with the employer in a free
unembarrassed manner, and (b) it interfered with the rights of employees
rafted to bargain collectively through representatives of their own
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In reaching this conclu-
we analyzed a line of cases decided under the National Labor Relations
(NLRA) which forbade an employer from permitting one of its supervisors
participating in union affairs or serving on the Union's bargaining
on the premise that employees should be free of any kind of employer

dom nance  in the negotiation process. See Mon River Towing, Jnc. V.  NLRB,
73

a
RM 2081 (3rd Cir 1969);  Nassau & Suffolk Contractors Association, Inc.,

118 NLRB 117(1957).*

The main thrust of the League's argument is that Section IO-153b(b)
from the Act's  protection administrators who "act  for"  the Board in

with certified professional employees. In the League's view,
negotiating team is the most obvious way to "act  for"  the

The Association makes essentially the same argument, but expresses
different fashion. The Association argues that because
were "acting  forI1 the Board in negotiations, the School

jeopardized Horan's  and Kivlin's  right to be represented by the
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iation. To address these arguments, we must discuss the TNA's  concept
nfidential exclusions.

e
ft

One of the underlying policy reasons for the enactment of the TNA, as
e case with all our state collective bargaining statutes, is to protect
yees in the "exercise of the right to form, join or assist...any
ization for professional or economic improvement and to negotiate in
faith with representatives of their own choosing...lf  Section IO-153a
.G.S. Balanced against this policy of affording all employees full
om to exercise their right to collective bargaining is the need to
ct the employer's collective bargaining strategy from being divulged to
mployee's  representative and to protect employees who have access to
strategy from being placed in a position of divided loyalties. In City/
w London, Decision No. 1313 (1975) decided under the Municipal Employee
ionsAct, we discussed these concepts:

The exclusion of an employee from the bargaining unit because
his duties are confidential (in a way which concerns the collective
bargaining process) is a product of the Board's decisions. The Act
itself does not specifically provide for exclusion on this ground;
it vests in the Board the power to determine whether a supervisory
or other position is covered by the Act. Section 7-471 (2)
(emphasis supplied). And in construing this section the Board has
followed the lead of the national board in excluding positions on
the ground of confidentiality. See e.g. City of Norwich, Case No.
ME-1526, Decision No. 738 (1967).

should be noted that the NLRA excludes supervisors and managerial
nnel from the rights established for employees under that statute,
ding the right to bargain collectively. Connecticut public sector
ctive  bargaining statutes do not withhold such rights from supervisory
nnel  but do generally require that supervisors be placed in a bargain-
nit separate from non-supervisory employees. With the exception of a
dfather"  clause which now has very limited applicability, this is the
Nach  taken by-the TNA.
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In the course of time we have developed criteria for exclusion
on this ground. Some of them are these:

-- The confidentiality must pertain to collective bargaining.
The fact that an employee must observe confidence for some
other purpose (e.g. professional confidence with respect to
a patient's or a client's communications) does not justify
his exclusion. See, e.g., Stratford Bd. of Ed., Case No.
1591, Decn.  No. 760 (1967) and cases cited.

-- The purpose of the exclusion is two-fold: to protect the
employee from being put in a position of conflicting inter-
ests, and to safeguard the employer's confidential communi-
cations from the temptation of disclosure generated by that
conflict of interest. See, e.g., Southington Water Dept.,
Case No. MEE-2296, Decn.  No. 1084 (1972), and cases cited.

-- While an employer has a right to the protection l?st
mentioned it may not "by fragmenting and scattering
confidential work among a large number of secretaries
proliferate the confidentiality exclusion." City of
Bristol, Case No. MEE-2009, Decn.  No. 1003 (1971).-

City of New London

Words used in statutes are to be construed with common sense and according
to commonly approved usage of language. State V. Pellegrino, 194 Conn. 279,
28~.  (1984). "A statute is not to be interpreted to thwart its purpose,"
Mystic Marinelife Aquarium, Inc. v. Gill, 175 COM.  483, 489  (1978). We are
mi@dful  of the fact that our labor relations statutes are remedial enaot-
me&s  and as such are to be construed liberally in order to accomplish its

Connecticut State Board of Labor Relations v. Board of Educa-
68 (1979). Accordingly, exceptions and exclusions from the

AC 's protection are to be strictly construed.
a v. Local 376, 175 COM.  I65 (1978). Labor ~~~~~~nl'%~~~~?n"'

.a1  and intended to extend rights to employees, statutory exclusionsre#edi
fr m the right to collective bargaining may not be broadly construed. See

nbanxieading.
Su cess  Villa e, supra Accordingly, Section IO-153b(b)  must be given a

Section IO-153b(b)  of the TNA defines those positions excluded from
Act's protection because they are managerial or confidential. The

perintendent" and "assistant superintendents" are specific managerial
lusions similar to the "department head" exclusion under the Municipal
loyee Relations Act (MERA).*  The TNA's  Sec. IO-153b(b)  exclusion of

* Section 7-467 (2) of the MERA defines an employee as: "...any  employee
of a municipal employer, whether or not in the classified service of the

cipal employer, except elected officials, administrative officials,
d and commission members, certified teachers, part-time employees who
less than twenty hours per week on a seasonal basis, department heads

persons in such other positions as may be excluded from coverage under
ions 7-467 to 7-477, inclusive, in accordance with subdivision (2) of

Subsection (4) defines a department head as: "...an
ads any department in a municipal organization, has

I -7-



tified employees who act for the board in negotiations...or are directly
onsible to the board of education for personnel relations or.budget

It is based upon a relationship of confidentiality.
reasons for confidential exclusions which underlie
the MERA and other labor relations statutes have
As an initial matter, it must be noted that Horan

Kivlin had a very limited role in the Board's negotiations with the
hers'  unit. On the facts of the present case, it is not shown that
n and Kivlin had access to the employer's bargaining strategy. They

ended a limited number of negotiations and only as resource pers,ons  to
nd information on issues raised at the table by the

In addition, they are not members of the teacher bargaining
All previous cases with which we are familiar concerning confidential

n and in other jurisdictions, concern the conflict
e is placed on the employer's bargaining team that
t in which the employee is a member. It is also
gh they do not. hold positions excluded as managerial
raters' unit members are partof  management with

ect to employees in the teachers' unit. We have considerable difficulty
the idea that having administrators serve on an employer bargaining
in negotiations between the employer and a unit comprised entirely of

the administrators (i.e. teachers) infringes on any
zed by labor relations statutes.

As discussed above, Section IO-153b(b)  must be read narrowly. We con-
"act for"  to imply that one is substituting for another.

person is delegated authority to act for another. As we
ret this language, before a person is considerefio  *'act  for"  the

, he at least must have authority to reach tentative agreements on the
's behalf in negotiations. In the present case, Horan  and Kivlin were

d authority to make proposals or respond with counterpro-
given authority to reach tentative agreements. They were

t merely as resource persons to provide information on matters of
g assignment, transfers, vacancies, reduction in force

Only Assistant Superintendent Juzwic and School Board
been designated by the School Board to negotiate on its
the decision to have Horan  and Kivlin attend the nego-

ng sessions was made by School Superintendent Adamowski and not the
It is clear that Horan  and Kivlin did not "act  for"  the

gotiations and it was not established that they were
le to the Board in their responsibilities as resource

So far as this recOrdshows,  Horan  and Kivlin were only providing
urce  information to the Board's negotiating team, but doing so in the

Le. by being present at the bargaining table. It
that administrators have responsibility as part of their

ovide requested information concerning their areas of

substantial supervisory control of a permanent nature over
al employees, and is directly accountable to the board of
a town, city or borough not having a charter or special act

form  of government, or to the chief executive officer of any other town,
city or borough.fV See generally Town of Southingtgn,  Decision No. 2451
(1955).  Under the TNA, see Fairfield Board of Education, Decision No. 1668
(1978).
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nistrative operation to their superiors and to provide opinions on how
ges in the teachers' collective bargaining agreement might affect the
ation  of the schools. It would be ludicrous if we were to rule that the
Is negotiating team may gather such information from administrators
by telephone or at subsequent meetings away from the negotiating

e. To rule that the mere physical presence of administrators at the
iating table in collective bargaining with the teachers' unit requires
sion as a confidential employee would be an unjustified elevation of
over substance.

The League also argues that including administrators on the School
's bargaining team bestows an unfair advantage on the administrators'
at the expense of teachers. The League claims this is especially so in
rea of salary proposals. We understand this argument to mean that an

Finally, the League argues that teachers on the teacher unit negotia-
team are disadvantaged by having to bargain with their own supervisors.
League offers no rationale or case citation and the argument ignores the
that an administrator is a representative of management and as such has
responsibility to supervise, evaluate and recommend discipline of
ners. As representatives of management the administrators have respon-
Lities that are at least potentially inherently adverse to those of
lers as employees. Having administrators serve on the negotiating team
)me  limited fashion is simply a manifestation of reality in another
h3. Indeed, the League's logic similarly would result in assistant
cintendents and superintendents (thus, all administrators in the school
:m)  being excluded from the Board's negotiating team because their
:nce  would make some teacher negotiating team members uncomfortable.

itage  is obtained by the administrators' unit because some administra-
may have access to the School Board's bottom line salary offer to the
lers,  which the administrators can utilize in their own negotiations.
lis  is their argument, it has no merit. Even if adminiktrators  on a
>l board bargaining team dealing with the teachers' unit knew the
l's  "bottom line"  for a salary settlement with the teachers' unit, we
to see how that would harm the teachers' unit. The League points out
we have stated that parties to a contract may not by its terms inter-
with or impair the rights of third parties who were not privies to the
pact. Hamden  Board of-Education, Decision No. 2087 (1981); Regional
11 District #18, Decision No. 2003 (1981); City of Bridgeport, Decision
1648 (1978). We have also held that a parity clause in a contract which
3 an employer to give additional benefits to a contracting union in the
t another union representing a different bargaining unit negotiates a
'it  more favorable than the earlier contract restrains and interferes
the right of the other group's right to untrammeled bargaining. City
?w London, Decision No. 1128 (1973); Borough of Naugatuck, Decision No.
, aff'd  in Local 1219 v.  Connecticut Labor Relations Board, 171 Conn.
:1976). But these cases have no applicability here. The fact that some
iistrators  know what dollar amount the school board is willing to settle
fith the teachers does not disadvantage the teacher bargaining unit.
access by administrators does not interfere with the teachers'
Itory right to bargain. Additionally, in view of Horan  and Kivlin's
ted role in the negotiations, the facts of this case do not even support
zonclusion  that they had access to the School Board's "bottom line"  on
ries in negotiations with the teachers.
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The Association argues that administrators who serve on the School
d's negotiating team are performing work that is not within the scope of
administrators' bargaining unit. The Association believes it is illegal
s e to assign administrators to perform duties on the School Board's

tlng team in collective bargaining with teachers. It reasons that
rsonnel excluded from the protection of the Act can participate on
of the School Board in negotiations. As discussed earlier, Horan  and
s assignment to serve on the Board's negotiating team was not outside
pe of their administrative duties. As was noted above, the duties
d by these administrators in negotiations were the same duties they
lly be required to perform away from the bargaining table. As
s, Horan  and Klvlln are responsible for the overall operations of
ective  schools, supervision of staff, and informing the School
o the effectiveness of their school's operation. Matters
class size, teaching assignments, work schedules, vacancies,

etc. are matters about which they are responsible for informing
school board. The fact that the School Board desires to have this

available to it during the negotiation process does not place
outside of the scope of administrators' unit work.

Finally, the Association argues that administrators and teachers are
tenured teachers pursuant to the Teacher Tenure Act,* and under that

nlstrators are eligible to bump into teacher bargaining units in
the event of administrator layoffs. See Connecticut Education Association
V.  Connecticut State Board of Labor Relations, 5 Conn. App. 253  (1985). The
Association argues that as potential members of the teacher bargaining unit,

bars administrator unit members from serving on a board
Hartford, 167 Corm. 1, 8 (1974);

The standard articulated in these cases
from placing himself in a position

his public duty."  Low V.  Madison,
possibility that some day an administrator serving on a

position eliminated and bump into
achers'  unit position is remote and raises a possible conflict of

so attenuated as to be virtually non-existent. In specific cases,
may be facts which  pose a more serious question on this  score, but no

facts were shown in this case.

P
Declaratory Ruling

By virtue of and pursuant to the powers vested in the Connecticut State
Boa d of Labor Relations by the School Board-Teacher Negotiations Act and
the Uniform Administrative Procedures Act, it is hereby

DECLARED that the assignment of administrators' unit members to serve
as formational resource persons on the Norwich Board of Education's nego-
tla lng team in collective bargaining between the Board and the exclusive
rep sentatlve of the teachers* unit does not constitute a per  se violation
of he Act (i.e. is not inconsistent with the Board of EducatloFs  obllga-
tlo to bargain in good faith as required by C.G.S.  IO-153e(b)).

*Section IO-151 of the Connecticut General Statutes.
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