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DECISION
and

DISMISSAL OF COMPLAINT

On November 4, 1986, the Ansonia Board of Education (the Board of
Education) filed with the Connecticut State Board of Labor Relations (Labor
Board) a complaint which w,as  amended on February 11, 1987, alleging that the
Ansonia Federation of Teachers (Federation) had engaged and was engaging in
practices prohibited by Section IO-153e(c)  of the Act Concerning School
Board-Teacher Negotiations (the Act). In substance the Board of Education
alleged that the Federation had repudiated a written agreement which stated
that,expansion  of the elementary workday would not constitute a material

4 change requiring negotiations over the impact of such a change. The Board
of Education alleged that the Federation repudiated the agreement by
pursuing a grievance on this matter in bad faith, without an honest belief
that its claims might prevail.

After the requisite preliminary steps had been duly taken the matter
came before the Labor Board for hearing on December 22, 1986. Both parties
appeared and were fully heard. Full opportunity was given to adduce
evidence and to examine and cross examine witnesses. Both parties filed
written briefs, the last of which was received on March 16, 1987.



Findings of Fact

1. The Ansonia Board of Education is a local board of education
subject to the provisions of the Act.

2 . The Federation is a professional organization within the meaning of
the Act and has at all material times been the certified exclusive
representative of the teachers' unit pursuant to Section IO-153b  of the Act.

3. The parties executed a collective bargaining agreement effective
July 1, 1985 through June 3 0 , 1988 following negotiations ending i n July
1985.

4. During negotiations of this current contract the parties were
assisted by a mediator.

5. One issue in negotiations involved contractual provisions
concerning the work day and work year. The parties agreed to remove former
provisions specifying the length of day and work year and substitute a new
provision requiring negotiation over the impact of material changes in the
work year or work day. The new contract provision states:

Article VI. Working Conditions

A . Schedules and Impact
1. The AFT shall be notified in advance, wherever possible,

of any change in the length of the work year or work day that
may be imposed by the Board. The Board and the Federation agree
to negotiate over the impact of any material change in the work
year or day. . . .

6. The Board of Education made a decision to improve the wage increase
from 9-l/2 to 10%  based on the agreement that the elementary teachers' work
day would be expanded by ten minutes.

7. The Board of Education intended that the additional ten minutes be
used for teacher supervision of incoming students at the beginning of the
school day and believed the Union understood this. Superintendent of
Schools Robert Zuraw concedes that his belief that the Union agreed to thfs
was based on the mediation sessions, not on a face to face expression of
agreement by the Union.

8 . However, according to uncontradicted testimony of Federation
witnesses, Union negotiators were told by the mediator that the added ten
minutes would not include student supervision and that if such occurred it
was grievable.

9. The Federation's understanding was gained during its separate
sessions with the mediator, at which time Federation negotiators expressed
great concern that the administration might try to assign supervisory duties
during the added ten minutes.



10. The Union believed the ten extra minutes would consist of
preparation time, including duties such as putting up blackboard work, and
that the ten extra minutes would ensure that students were not entering the
building at the same time as teachers. (In the 1984-1985 school year
teachers were required to report to their rooms at a time which was only 5
minutes before students entered, which meant at times teachers were report-
ing almost at the same time as students.) The Union believed students would
be coming in at the former (1984) time, but the teachers would enter the
room ten minutes earlier.

11. The Union did not seek to clarify its understanding or put to rest
its concerns directly with the Board of Education but relied instead on the
discussion with the mediator.

12. On July 26, 1985, in the context of both the negotiations dis-
cussed above and negotiation of other contract provisions, the parties
executed a memorandum of agreement dealing with numerous matters and
finalizing various provisions of the new contract.

13. One of the provisions of the memorandum of agreement was as
follows:*

2) Federation agrees that expansion of work day at
elementary schools by 10 minutes shall not comprise a
material change, so as to require negotiations over
the impact of such change.

14. When the teachers returned to school in the fall of 1985, they
were required to be in the building at 7:50  a.m. (rather than the 8:00 time
of 1984) and to be in their rooms by 7:55. Teachers were to supervise
students who were reporting in during the new 10 minute period, i.e.
starting about 7:50-7:55  a.m.

15. On September 17, 1985, fourteen teachers at Peck Elementary School
filed a grievance disputing this so-called "increased contact time,"  claim-
ing a violation of the contract, and seeking compensation.

16. The grievance was accepted by the Union and pursued by the Union
to arbitration.**

Conclusions of Law

1. A union's pursuit of a grievance which is alleged by an employer to
. be a repudiation of a prior agreement will not violate the Act unless the

union knew that the claim embodied in the grievance was settled in prior
negotiations and pursues the grievance in subjective bad faith.

* This should be read with reference to the clause cited in Finding of Fact
f5.

** No decision had been rendered as of our hearing date.
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2 . Contract language is one piece of evidence bearing on the existence
of subjective bad faith, but all relevant evidence must be considered by the
Labor Board.

3. Here the preponderance of the evidence does not establish that the
Union pursued the grievance concerning the "ten extra minutes" of the
teachers day in subjective bad faith or with knowledge that the claim was
settled in prior negotiations.

Discussion

The Board of Education contends that the Federation's action in filing
and arbitrating the grievance about the 10 extra Vfsupervisorytt  minutes
constituted a repudiation of a clear and unambiguous agreement (the July 26,
1985 memo or understanding) and constituted pursuit of a grievance in
subjective bad faith. Both parties correctly focus on the issue of the
existence of subjective bad faith and cite Bristol Federation of Teachers,
Decision No. 1656  (1978). In that case we assumed, without deciding, that
the filing of a grievance may constitute a prohibited practice. There we
set forth the pertinent standard for a case such as that before us now,
stating:

. ..the filing of a grievance will not violate the Act unless com-
plainant sustains the burden of proving, by a fair preponderance
of the evidence, that respondent filed the grievance in actual
subjective bad faith in the sense that it knew the issue pre-
sented by the grievance was settled in priornegotiations  so that
the grievance itself amounted to a repudiation of an agreement
previously reached.

Of course such actual bad faith may be shown circumstantially
as where the claim embodied in the grievance flies in the face of
clear contractual language. But unless we find such bad faith we
shall not find a prohibited practice.

Relying on the last paragraph of the above quote, the Board of
Education would have us find, based on "clear  contractual language" that
subjective bad faith prompted the Federation's action. It argues that the
language of the memo of agreement (stating that the ten minute addition was
not a material change) clearly foreclosed any dispute about the extra ten
minutes, particularly since customarily teachers t duties include supervision
of students. Also it emphasizes the Superintendent's conviction that the
Federation knew during negotiations that the "extra  IO minutes" would
include supervision of students. Such and certain other evidence is claimed
to prove subjective bad faith.

Our comments in Bristol about the role of contractual language as -
circumstantial evidence should not be read as a sign of a superficial test
that precludes our overall assessment of the evidence. As the Board of
Education acknowledges, the key criterion is whether or not there was
subjective bad faith. We must look at all the evidence to determine, that.
Here our assessment of the evidence is different from the Board of
Education's assessment. As the Findings of Fact indicate, we conclude that
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when the Federation signed the July 25, 1985 memo, it believed supervisory
duties would not or could not be assigned in the "extra  10 minutes at the
start of the school day." There was no face-to-face expressed agreement on
the supervisory aspect. Further evidence that the Federation held its
beliefs in good faith is demonstrated by the Federation's credible
explanation of what it understood were the purposes of the extra ten
minutes. It was against this background that the Federation decided to
pursue the grievance.

In sum, the preponderance of evidence does not show the subjective bad
faith that is a prerequisite to finding pursuit of a grievance to be a
prohibited practice. We suspect that such a showing will be rare. As our
discussion in Bristol reflects, the public's interest in labor peace
requires that we be very cautious before we penalize resort to the
grievance-arbitration procedure. Similar policy considerations, i.e. the
need to keep open the avenues of legal redress, also formed the-basis for
other decisions where we have found that a party pursuing a debated legal
claim did not commit a prohibited practice in the absence of subjective bad
faith or improper motivation, Hartford Board of Education, Decision No. 2032
(1981). See also City of New Haven, Decision No. 1325 (1975) (discussing
principles in context of subpoena request).

The real dispute here is one appropriate to arbitration. Of course, in
the words of the Federation, its burden in arbitration may be "onerous."
But that fact should not deprive the Federation of the right to try to meet
that burden as long as its efforts have not been proven to be in bad faith.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning School Board-Teacher
Negotiations, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Craig Shea
Craig Shea

s/ Margaret A. Lareau
Margaret A. Lareau
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