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DECISION and ORDER

On June 17, 1985, Local 1566 of Council 4,  AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (Labor
Board) a complaint alleging that the City of Milford (City) had engaged and
was engaging in practices prohibited by the Municipal Employee Relations Act
(the Act) in that the City violated a settlement agreement.

After the requisite preliminary steps had been taken the parties
appeared before the Labor Board on April 9, 1986 for hearing. At the
hearing the Union alleged a refusal to bargain based upon three separate
unilateral changes. Full opportunity was given to adduce evidence, examine
and cross-examine witnesses, and make argument. Both parties subsequently
filed written briefs. On the basis of the whole record before us we make
the following findings of fact, conclusions of law, and order.

Findings of Fact

1. The City is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act.

3. The City's Animal Shelter Commission created by City charter con-
sists of five members appointed by the board of aldermen and is responsible
for "the personnel, maintenance and operation of the animal shelter."



4. The shelter currently is staffed by a dog warden and two assistant
dog wardens.

5 . The regularly scheduled hours of work of the assistant dog wardens
are Monday through Friday from 8:00 a.m. to 4:00 p.m.

6. On November 30, 1983, after two separate unfair labor practice
complaints had been filed by the Union, the parties entered into a settle-
ment agreement which was intended to resolve an ongoing dispute concerning
how many employees should be assigned to ride on shelter vehicles in certain
circumstances. This agreement states in pertinent part:

5 . That this Agreement does not modify, change or alter
current practices and conditions which are in effect.

6. The parties hereby agree that the use of two (2) wardens
in a truck to answer calls shall be used for the following situa-
tions. It is understood and agreed upon that these situations
have always been used to deploy two (2) wardens in a truck:

A . Injured animal(s) - (Cats and Dogs);
B . Police Raid;
c . Extraordinary Rescue;
D . Beach Problems involving a large number of

people (Silver Sands and Gulf Beach) during June, July and
August;

E . High School Calls;
F . Certain high density problem areas;
G . When the Hav-A-Hart dog trap has to be picked

up with a dog inside it;
H . Complaints regarding barking and roaming dogs.

7. The parties hereby agree that the use of one (I) warden
in a truck to answer calls concerning warden patrols and night
calls will now be used until this Agreement becomes mutually
modified. The parties hereby agree that the Assistant Warden
has retained the right to call for help and that such help
shall not be unreasonably denied;

7. Assistant dog wardens have historically been scheduled to be "on
call"  after normal working hours on a rotating basis from 4:00 p.m. to 8:00
a.m. Monday through Sunday. Sometime in 1985 the "on call"  schedule was
changed from 5:00 p-m. to 8:00 a.m.. In addition, the dog warden assumed
"on call"  responsibilities for Wednesday evenings allowing the assistant
wardens a night off.

8 . The commission made these changes because of reduced manpower* and
complaints from the assistant wardens about the nightly on call schedule.

* In 1984 the commission had its budget reduced requiring the reduction of
one assistant warden to part time, a position which was subsequently
eliminated.
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9. From 1975 to 1979  the commission provided for the opening of the
animal shelter allowing the public to redeem and adopt dogs. The shelter
was staffed by members of the commission and the dog warden and assistant
wardens. Commission members were responsible for showing dogs to the public
and answering the phone. The dog warden was responsible for adopting out
dogs. Assistant wardens were responsible for feeding the dogs and cleaning
the shelter.

IO. During the period from 1975 to 1979, the shelter's hours of opera-
tion on Saturday were from 9:OO  a.m. to 2:00 p.m. However, the assistant
wardens usually opened the shelter earlier, between 7:00 and 8:00 a.m.,
began their chores and left after three hours. They were paid time and one
half in accordance with the contract.

11. As a result of budgetary restrictions and lack of volunteers, the
Commission closed the shelter in 1979.

12. In early 1985 the commission decided to reopen the shelter from
the hours of 9:OO  a.m. to 12:OO noon on Saturday. At that time, assistant
wardens were not allowed to come in earlier and open the shelter and thus
leave earlier. However, they still worked and were paid for three hours of
time and one half as was the prior practice.

13. The shelter has two trucks assigned to it for the dog wardens to
use. Until 1985 two assistant dog wardens took a truck home every night
whether or not they were "on call."

14. Historically the assistant warden on call evenings was allowed to
take a truck home. One other assistant warden on backup was also allowed to
take a truck home evenings.*

15. Sometime in 1985 the City was advised of a recent change in the
Internal Revenue Code as it applied to personal use of employer vehicles.
This change would make employees liable for tax payments for the use of a
vehicle during the evenings they took the vehicles home.

16. When the assistant wardens were advised that they might be
expected to pay a federal income tax of $3.00 per day for the use of the
City vehicle, they objected.

17. Thereafter the City declared that no trucks would be allowed to be
taken home. This policy was subsequently changed to one which required that
only the employee "on call" would be allowed to take home a truck. The
employee not "on call"  does not have the use of a truck.

18. If a situation arises which requires another employee not "on
call" to assist the one who is "on call", he must go to the police station,
get the second truck and then report to the scene of the incident.

* The dog shelter was previously staffed by three assistant wardens. The
assistant warden not on call or backup did have the use of a truck.
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Conclusions of Law

1. An employer's unilateral change in an existing condition of employ-
ment involving a mandatory subject of bargaining during the term of an
existing collective bargaining agreement may constitute a refusal to bargain
and a prohibited practice.

2. The unilateral transfer of bargaining unit work to non bargaining
unit personnel concerns a mandatory subject of bargaining.

3. In the present case, the Union has not shown that the "on call"
evening work has been performed exclusively by bargaining unit employees.
Therefore the Union has not sustained its burden of proving a prima facie
case of unilateral change.

4. The City's decision to reopen the animal shelter on Saturdays after
a six-year hiatus is within the City's right to decide unilaterally, but it
must bargain with the Union over what regularly scheduled Saturday work
schedule assistant wardens will work.

5. Use of an employer-owned vehicle by employees while the employee is
on call for emergency work assignment concerns a benefit that is a mandatory
subject of bargaining.

6. The City's unilateral change in the practice of providing such a
benefit for assistant wardens who are on call evenings constituted a
prohibited practice and a refusal to bargain.

Discussion

I .

The Union's complaint with the Board alleged a violation of a settle-
ment agreement in respect to three areas of employment: placing the warden
on a "call  list"; not calling in Union employees (assistant wardens) to open
up on Saturday; and taking away of vehicles at home. However, at the hear-
ing, Counsel for the Union in her opening statement alleged that violations
of the Act were grounded on unilateral change theory.* Counsel for the City
did not object to this variance between the written complaint and the proof
presented. In fact, in his brief he acknowledges that the "crux  of the
problem is that the City allegedly made certain changes (unilaterally) in
the operation of the animal shelter without negotiating them with the
Union." The Union's allegations at the hearing were fully litigated and
briefed by both parties. Under the circumstances the variance will be
deemed immaterial.**

* The Union's brief also was based on unilateral change, there being no
mention of a violation of a settlement agreement.

** See Section 7-471-63 of the Labor Board's regulations which states in
full:

Variance between allegation and proof: Defects in pleading and procedure.
(a) A variance between an allegation in a petition for an election

or a pleading in a prohibited practice proceeding and the proof shall
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I I .

The Union's first claim is that the City by now having the dog warden
on call Wednesday evenings and from 4:00 p.m. to 5:00 p.m. was a transfer of
bargaining unit work to non-bargaining unit employees. We have held
repeatedly that the unilateral transfer of bargaining unit work to non-
bargaining unit personnel concerns a mandatory subject of bargaining. City
of Torrington, Decision No. 2172 (1983); East Haven Board of Education,-
Decision No. 2066 (1981); Town of East Haven, Decision No. 2020 (1981); City
of Bridgeport, Decision No-vrd  of Education of the City of
Hartford, Decision No. 1938 (1980); City of New Haven, Decision No. 1879
'-City  of Milford, Decision No. 1849(198o);ty  of Waterbury,
Decision No. 1834-A (1979). We have held with similar consistency that when
a union alleges that a unilateral change has occurred, the union's  initial
burden in showing a prima facie case is to establish that a change in
practice has in fact occurred. City of Torrington, sup
Decision No. 2168 (1982); Fast Haven I

ra; Town of Clin .ton.
joard  of Educatssupra:  Citv  of .

becisioi No. 193
ller), Decision No. 1871 (1980); Town of

outhington Board of Education,
Education, Decision No. 1632

(1978). As we stated in Citv  of Torrinnton. SUE,  unilateral change
lding  Board of Education,

proven, then the

. Norwich, Decision No. 1968 (1981); Town of East Haven,
(1986);  State of Connecticut (ContG-m
Plainville, Decv
Decision No. 1717 (1979); Trumbull Board of

implies the existence of a fixed practice. 'Rz
Decision No. 1922 (1980). If no change in practice is
union fails to meet its threshold burden and no further inquiry is
warranted. City of Torrington, supra; Town of Clinton, supra.

No evidence was offered to show that the work performed by assistant
wardens on call in the evenings was any different from the work performed
during the regular working hours. Furthermore, testimony was conflicting as
to whether the dog warden performed evening on call work in the past. The
Union's witness claimed that the dog warden never was on call prior to this
change. The City's witness testified that (1) the dog warden shared "on
call"  duties with assistant wardens routinely from 4:00 to 5:00,  and (2)
during emergencies and vacations or times of short staffing he has been "on
call"  evenings. We find that the Union has failed to meet its burden of
proof and dismiss this part of the complaint.

* (continued)
be considered immaterial unless it prejudicially misleads any party
or the board. Where a variance is not material, the board may
admit such proof and the facts may be found accordingly. Where a
variance is material, the board may permit an amendment at any time
before the final order of the board, upon such terms as it deems
just. Any party or the board may move to conform the pleadings to
the proof.

(b) The board shall disregard all defects in pleading and pro-
cedure wherever this may be done without impairing the substantial
rights of any party, if justice so requires.
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III.

The Union next alleges the change in the practice regarding Saturday
morning opening of the shelter is a unilateral change. Specifically, the
Union alleges that the practice of allowing assistant wardens to open the
shelter any time before 9:00 a.m., perform their duties and leave upon the
expiration of their three hours has been changed because now they are
required to report to the shelter at 9:00 a.m. and leave at 12:OO p.m.

It is well settled that an employer's unilateral change in a condition
of employment involving a mandatory subject of bargaining will constitute a
refusal to bargain and a prohibited practice unless the change is Permitted
by the contract. Town of-Newington,-Decision  No. 1116 (1973j. Hours of
work is a mandatory subject of bargaining. See West Hartford Education
Assn., Inc. v. DeCourcy,  162 Conn. 566. However, a unilateral change
implies the existence of a fixed and continuous practice prior to the
alleged change. Redding  Board of Education, Decision No.-1922  (1980). In
the present case, the evidence reveals that the shelter was not open on
Saturdays from 1979 to 1985. Upon opening the shelter, the City implemented
a work schedule for assistant wardens from 9:OO  a.m. to 12:00 p.m. Since
there had been no Saturday practice for some six years, there was no longer
a practice in effect. However, since there had been no regularly scheduled
mandatory Saturday work at the shelter for a period of years, the reopening
of the shelter on Saturday was a change. The City had a managerial right to
make that decision, but the impact of that decision on employee work sched-
ules was a mandatory subject of bargaining. City of Bridgeport, Decision
No. 1319-A (1975); Town of Guilford, Decision No. 1829 (1979). The City
could not unilaterally order the assistant wardens to work a 9:OO  a.m. to
12:OO noon schedule until it fulfilled its duty to bargain over what the
regular schedule would be on Saturdays. Instead, the City unilaterally
imposed the schedule and thereby violated the Act.

IV.

The last claim made by the Union is that the City implemented a
unilateral change when it denied a truck to the assistant warden on backup
calls. The practice in this case has been for the shelter to allow the
assistant warden who is on call that evening to take a city truck home with
him. Additionally, the assistant warden who is on backup that evening was
also allowed this benefit. As we recently stated in State of Connecticut,
Decision No. 2460  (1986):

In this day and age, it is commonplace for employers to provide
use of a company vehicle to employees as a benefit. This is in
effect a form of compensation just as is salary, health insurance,
on site recreational and physical fitness facilities, and innumer-
able other types of benefits provided to employees. In many work
places, use of a company vehicle as a benefit is allowed to the
extent that the employee may regard the vehicle virtually as his
or her own for nearly all personal purposes. In some such situa-
tions the Internal Revenue Service even regards the benefit as a
form of reportable and taxable income. At least with respect to
personal passenger type vehicles and in circumstances where
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personal use is not shown to substantially interfere with the
employer's need to use the vehicle for work purposes, such a
benefit is a condition of employment and a mandatory subject of
bargaining.

Clearly the use of the truck by back-up assistant wardens is additional
compensation benefiting these employees.

The City argues that it was responding to revised Internal Revenue
Service Regulations and to employees protests about their implementation,
and that it cannot be held responsible for a unilateral change which was
"not  of its own making." It is true that the employes cannot have the best
of both worlds, i.e. the retention of the vehicles while "on call" and not
having to pay tax on its use required by the IRS. However, the City was
obligated to initiate bargaining on this subject which would allow the Union
to choose between the continuation of the benefit of the trucks with the
added burden of being taxed for it, or in the alternative, not having the
trucks at all. The City failed to initiate bargaining and decided instead
to unilaterally change the procedure for taking trucks home evenings. The
City's motivation for its decision does not excuse its illegal behavior.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the City of Milford shall

I . Cease and desist from

(a) prohibiting assistant dog wardens to take home a truck
when they are on call or backup on call duty, unless and until
the City has negotiated the conditions for same to agreement
or final impasse with the Union.

(b) requiring assistant dog wardens to report on a
regularly scheduled basis to work Saturdays unless and until
the City has negotiated the hours of such Saturday work to
agreement or final impasse with the Union.

II. Take the following affirmative steps which will effectuate the
purposes of the Act:

(a) Reinstate and maintain the practice of allowing assistant
dog wardens to take home a truck while on backup or on call duty
unless and until a change has been negotiated to agreement or
final impasse with the Union;

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees of the bargaining unit customarily
assemble, a copy of this Decision and Order in its entirety;

-7-



.
I

(c) Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the
receipt of this Decision and Order of the steps taken by the
City of Milford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M.  Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea
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