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ORDER OF INTERIM RELIEF

On February 13, 1987, the New Haven Police Union Local #530 and Council
#15, AFSCME, AFL-CIO (the Union) filed with the Connecticut State Board of
Labor Relations (Labor Board) a complaint alleging that the City of New
Haven (the City) had engaged and was engaging in prohibited practices within
the meaning of Section 7-470 of the Municipal Employee Relations Act (the
Act). On March 20, 1987, the Union filed a request for Interim Relief
pursuant to Section 7-471(4)(E) of the Act and Section 7-471-36 of the
Regulations of Connecticut State Agencies.

After the requisite preliminary administrative steps had been taken,
the Board scheduled hearings for April 1, 1987 and April 7, 1987."  The
Board's Notice of Hearing was mailed to the parties on March 27, 1987 by
certified mail and stated in relevant part:

On February 13, 1987, New Haven Police, Local 530 of Council
15, AFSCME, AFL-CIO (the Complainant) filed a complaint alleging
that the City of New Haven (the Respondent) had violated the
Municipal Employee Relations Act (the Act) in that:

8. On Friday, February 6, 1987, the City
unilaterally implemented its drug testing
proposal as contained in the General Order.

On March 24, 1987, Complainant, pursuant to Section 7-471(4)(E)
the Act, filed its Motion For Interim Relief.

* The April 7 hearing date was subsequently cancelled at the request of the
Union's counsel.



Accordingly, pursuant to Section 7-471-36(e) of the General
Regulations it is hereby,

ORDERED that a hearing on the above captioned matter will be
held before the Connecticut State Board of Labor Relations:

DATE: Wednesday, April 1 and Tuesday, April 7, 1987

TIME: I:30 p.m.

PLACE: Labor Department Building, 200 Folly Brook Boulevard,
Wethersfield.

On April 1, 1987, the parties appeared for the hearing at the State Labor
Department, Wethersfield, Connecticut. At the conclusion of the April 1st
hearing, the Board advised the parties that it was going to issue an order
of interim relief to be effective until the next hearing on this case. The
order was intended to be effective until June 2, 1987, which was the date
agreed to by the parties for the next hearing. Subsequently, however, an
earlier hearing date became available on the Board's docket for April 15,
1987 and this order accordingly will be effective until then, at which time
the Board will hear argument on whether to extend the relief until a final
determination is made on this case.

Discussion

Section 7-471(E) of the Act states:

If, by the thirtieth day following the date on which a com-
plaint citing a violation of section 7-470 was made to the board,
said board has not determined whether a prohibited practice has
been or is being committed and if the violation is of an ongoing
nature, said board may issue and cause to be served on the party
committing the act or practice cited in such complaint an order
requiring such party to cease and desist from such act or
practice until said board has made its determination.

In the present case, by the thirtieth day following the Union's complaint,
the Board had not determined whether a prohibited practice had been or was
being committed and the Union had made a request for Interim Relief. The
alleged violation is of an ongoing nature.

The substance of the Union's complaint is that on Friday, February 6,
1987, the City unilaterally instituted a mandatory employee drug testing
0 .e. submission to urinalysis) procedure upon penalty of discipline for
employees who refuse to submit (See General Order 87-1, Exh. 5). It was
conceded by the City that prior to issuance of General Order 87-1, the City
had no formalized written policy requiring mandatory urinalysis as a drug
test upon penalty of discipline, although the City alleged that it had on at
least some occasions required some form of alcohol or drug testing in the
absence of such a policy. The City did not contest that the formal proce-
dure set forth in 87-l was implemented without bargaining with the Union.
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Section 7-471-36(g)  of the Regulations of Connecticut State Agencies
states:

(g) In determining whether to issue an interim order the
board shall consider

(1) the harm to the complainant if an interim order is not
issued; including whether irreparable injury, loss, or damage
will result,

(2) the harm to the respondent if an interim order is
issued,

(3) the probability of success on the merits by the
complainant, and

(4) the interests of the public.

With respect to Section 7-471-36(g)(l), there is a strong likelihood of
harm, including irreparable harmi  to the-complainant union, including
employees in the bargaining unit for which the union is exclusive bargaining
agent, if an interim order is not issued. General Order 87-I contains no
specific safeguards concerning origin and pre-sample custody of urine sample
containers, chain of custody for urine samples, identification of what
laboratory or laboratories will be utilized for testing samples, the type or
degree of testing to be done on samples, or the type or degree of backup
testing to be done on samples. Additionally, the City has not negotiated
questions concerning the confidentiality of testing or whether the handling
of individual instances of testing are subject to the grievance arbitration
procedure. Since it is possible for urinalysis to result in false positive
test results and because none of the above described considerations which
are relevant to reducing or eliminating false positive test results are
addressed in the policy, a greater likelihood for false positive urinalysis
test results exists under the City's  vague policy than would likely exist in
a negotiated urinalysis procedure. Employees who would become the victims
of false positive urinalysis test results would suffer undeniable harm to
their careers. If false positive test results become public and/or an
employee is disciplined due to such results, the employee would also suffer
serious and potentially irreparable harm to his or her reputation in the
community.

In addition, employees who are ordered to undergo testing could suffer
serious and irreparable harm to their reputation within the department. If
the fact that the employee was ordered to undergo such testing becomes
public, the employee could suffer serious and potentially irreparable harm
to his or her reputation in the community.

In addition,' that part of the procedure contained within General Order
87-1  which states "[tIesting  shall not await the arrival of a Union offi-
cial, and the status of said Union official shall be only as observer" would
harm employees by depriving them of their right to have a union representa-
tive present and to have assistance from such a union representative at
investigatory interviews as required in NLRB v. J. Weingarten, Inc., 420
U.S. 251, 88 LRRM 1689  (1975)  and Trumbull Board of Education, Decision No.
1635  (1978). Also see, e.g. State Department of Education (Voc-Ed),
Decision No. 2165  (1982) and Town of Greenwich (Police), Decision No. 2269
(1984).
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In addition, to the extent that the above described harms would result
to employees, the Union would be shown ineffectual and its support seriously
and possibly irreparably eroded.among the bargaining unit members.

On the other hand, we see only slight, if any, harm to the City if
interim relief is ordered. The order is directed toward urinalysis. The
order does not prohibit use of the t*California Observation Test"  or the
Intoximeter, except to the extent the City would seek to deny the presence
of requested union representation at such tests as guaranteed by the
Weingarten and Trumbull line of cases. Additionally, the interim relief
ordered herein does not address, and therefore does not prohibit, that
portion of General Order 87-l which states:

Whenever any Supervisor has cause to suspect an employee
is unfit for duty due to alcohol or chemical consumption, said
employee shall be immediately relieved of duty.

Accordingly, the City is not prevented by the ordered interim relief from
immediately relieving from duty employees whom a supervisor has cause to
suspect are unfit for duty due to alcohol or chemical consumption. There is
little or no harm resulting to the City from the ordered interim relief.

With respect to Section 7-471-36(g)(2) and probability of suocess  on
the merits, we are convinced that there is, at least, a reasonable
likelihood that the Union will be able to prove by a preponderance of the
evidence the commission of an ongoing prohibited practice resulting from
unilateral implementation of those portions of General Order 87-l addressed
in our interim order. Whether or not the Union will in fact succeed in
meeting that standard will have to await additional hearings and a final
determination. The Union's complaint is based upon an alleged failure to
bargain in good faith on the part of the City. It is fundamental labor law
and we have consistently held that un.ilateralYmplementation  of a substan-
tial change in existing conditions of employment constitutes a failure to
bargain in good faith and a prohibited practice. . NLRB v.  Katz, 369  U.S.
736, 50 LRRM 2177 (1962); West Hartford Educ.  AssIn,  Inc. v DeCourcy, 162
Conn. 566 (1972); Town of East Haven, Decision No. 1279 (1975).  Although we
have not before had a case concerning imposition of mandatory urinalysis for
drug testing procedures, we have little doubt that such procedures deeply
affect employee conditions of employment and constitute a mandatory subject
for collective bargaining under the balancing test set forth in DeCourcy  and
East Haven, supra.

With respect to Section 7-471-36(g)(3), the interest of the public, we
are convinced that those interests are better served by issuance of the
ordered interim relief. Certainly the public has an interest in not having
on-duty police officers impaired by alcohol or drug usage. However, our
order does nothing to infringe on that interest. As was stated above, use
of the California Observation test and/or the intoximeter is not prohibited
by our order. Equally significant, our order does not constrain the City
from immediately relieving from duty an employee whom a supervisor has cause
to suspect is unfit for duty due to alcohol or chemical consumption.
Indeed, even under General Order 87-1, relief from duty is based solely upon
the supervisor's judgment and not upon the results of urinalysis. Thus our
order in no way impairs the City's need and the public's interest in the
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City's  being able to immediately relieve from duty officers who are unfit
for duty. On the other hand, the public's interest would be harmed by
notissuing the order. Public. confidence in public services, especially
police services, is essential to the public. To the extent police officers
are erroneously determined by false positive urinalysis tests to be drug
users, public confidence in the police will be damaged. Moreover, the
public has a strong interest in having government behave in a fashion that
comports with the law, including the labor laws of the state. For the
public to see government allowed to violate laws, even temporarily, cannot
help but reduce the moral force of law and encourage private citizens,
corporations, and other organizations to pick and choose what laws they will
comply with or ignore. It is not in the public's interest to provide a
model that would foster such behavior.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the City of New Haven shall

I . Cease and desist from requiring police officers to submit to
mandatory urinalysis testing pursuant to New Haven Police Department General
Order 87-l until after the April 15, 1987 scheduled hearing.

II. Cease and desist from requiring police officers to submit to the
California Observation Test and/or Intoximeter test in the absence of a
Union representative where the employee has requested such a representative
and the representative will be promptly available.

III. Parts I and II of this Order will be reconsidered after the
presentation of further evidence or testimony on a final- determination at
the April 15 hearing, at which time the Board will consider whether to
extend interim relief until such a final determination is made on this case.

IV. Post immediately and leave posted until further notice, in a
conspicuous place where the employees customarily assemble, a copy of this
Decision and Order in its entirety.

v . Notify the Connecticut State Board of Labor Relations at its
office in the Labor Department, 200 Folly Brook Boulevard, Nethersfield,
Connecticut, within thirty (30) days of the receipt of this Decision and
Order, of the steps taken by the City of New Haven to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea


