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On January 8, 1985, the Windham  Board of Education (Employer) filed
with the Connecticut State Board of Labor Relations (Labor Board) a petition
for declaratory ruling pursuant to Section 7-471-39 of the Regulations of *
Connecticut State Agencies requesting a ruling on the scope of bargaining
under the Municipal Employee Relations Act (the Act) in regard to a bargain-
ing proposal by Teamsters Union Local 493 (the Union) for continuation in
the collective bargaining agreement of a "union  shop provision."

After the requisite preliminary administrative steps had been taken,
the parties agreed to a full stipulation of facts and exhibits which they
believed relevant to the case. The parties filed briefs with the Labor
Board by May 17,  1985. On June 6, 1985, the Employer filed a reply brief.

Subsequently, the Labor Board requested supplemental briefs from the
parties on the significance, if any, of the United States Supreme Court's
decision in Chicago Teaohers,Union Local 1, AFT, AFL-CIO VS.  Hudson,
84-1503,  54  U.S.L.W. 4231 (March 4, 1986).

On the basis of the record before us, we make the following findings of
fact, conclusions of law, and declaratory ruling.



Findings of Fact

The following are taken from the stipulation of facts submitted by the
parties:

.
1. The Windham  Board of Education (Board) is an employer within the

meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act and the exclusive bargaining representative for all full-time school
custodians employed by the Board.

3. The Board and the Union are currently engaged in collective
bargaining over a successor agreement, pursuant to the terms of the Act.

4. During negotiations, the Union proposed to continue the current
contract provision entitled Article II, Union Membership and Dues.
Article II provides:

ARTICLE II
UNION MEMBERSHIP AND DUES

Section 1
Any employee who is a member of the Union in good standing on the
effective date of the Agreement or joins the Union subsequent
thereto shall as a condition of continued employment maintain
their membership in the Union for the duration of this Agreement
at least to the extent of paying initiation fees and membership
dues uniformly levied against all Union members in conformity
with the Constitution and Bylaws of the Union.

Section 2
Any new employee hired during the life of this Agreement, as a
condition of employment, shall upon completion of his sixty-day
probationary period become and remain a member of the Union for
the duration of this Agreement at least to the extent of paying
initiation fees and membership dues uniformly levied against all
Union members in conformity with the Constitution and Bylaws of
the Union. The failure of any person to become a member of the
Union at the required time shall obligate the Employer upon
written notice from the Union to such effect and to the further
effect that Union membership was available to such person on the
same terms and conditions generally available to other members,
to forthwith discharge such person. Further, the failure of any
person to maintain his Union membership in good standing as
required herein shall, upon written notice to the Employer by
the Union to such effect, obligate the Employer to discharge
such person.

The Union shall agree to indemnify and save Employer harmless
from and against any and all claims, demands, suits, or other
forms of liability that may arise out of or by reason of action
taken by the Employer for the purpose of complying with any
provisions of this article.

-2-



L
* *

,  ,
1 .  .

.-: :  ‘-

Section 3

I. ,

.

.

\
All deductions shall be remitted monthly by the Employer to the
Secretary-Treasurer of the Local Union and upon such remittance,
the Employer shall not,be  liable to any employee with respect to

1 amounts so deducted and paid. The Union agrees to indemnify the
Employer and save it harmless against any and all claims,
liabilities, or losses which it may incur by reason of making
such payroll deductions.

Section 4
Effective July 1, 1984, and continuing thereafter in accordance
with the terms of an individual and voluntary written authoriza-
tion for check off of membership dues in form permitted by the
provisions of Section 302(c)  of the Labor Management Relations
Act of 1947, as amended, the Employer agrees to deduct weekly
from-the wages of such employee covered by this agreement who
signs such authorization, an amount directed by the authoriza-
tion card as the regular periodic monthly dues (to be deducted
from the wages for the third week of the month) and weekly with
respect to the amount established as administrative dues.

All monies collected for the regular monthly dues and adminis-
trative.dues  by the Employer shall be held in trust by the
Employer until paid to the Local Union. All dues deducted shall

be paid monthly by the 12lWof  the month following the month in
which they were deducted.

5. At its meeting on or about September 21, 1984, the Board rejected
a tentative settlement which included the Union's.  proposal and directed its
ch$ef  negotiator, Bruce C. Shepard, to return to the negotiating table. The
Board's only objection to the proposed contract was the Union's  proposed
Article II reflected in paragraph 4, supra.

6. On or about October 10, 1984, the Board notified the Union that
its proposal was either an illegal or a non-mandatory subject of bargaining
in the public sector.

7. The parties engaged in mediation before the State Board of
Mediation and Arbitration on November 9,  1984.

8 . The mediator was John F'usari..

9 . At mediation on or about November 9, 1984, the Board again
notified the Union that the proRosed  union security provision is either a
non-mandatory or an illegal subject of bargaining in the public sector, and
offered the Union an agency service fee provision. The Union rejected the
Board's proposal and notified the Board that it would not withdraw-its union
security proposal as reflected in paragraph 4, supra.

10. Mediator F'usari certified that the parties were at impasse, and
the State Board of Mediation and Arbitration has instituted procedures to
appoint a factfinder.
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11. The Board has objected by letter dated November 30, 1984, to
submitting the issue of Union shop to a factfinder.

12. Factfinding proceedings have not yet been activated by the State
Board of Mediation and Arbitration.

Each member of the local bargaining unit pays thirteen dollars
($13.00j3ier  month dues of which three dollars and ninety cents ($3.90) is
paid as per capita to the International, sixty-five cents ($.65)  is paid per
capita to the Joint Council 64 of Connecticut, and twenty cents ($.20) is
paid per capita to the Eastern Council.

14. Some small portion of the local Union dues is spent for
organizing activities amongst public and private employers.

15. On rare occasions the local Union's secretary-treasurer may
engage in lobbying activities for the entire membership at the State level.

16. Neither the local Union nor the Joint Council has a publication.

17. Some portion of the International funds is spent for legislative
and lobbying activities on the Congressional and National level.

18. Some portion of International funds is spent for organizational
activities amongst both public and private sector employers.

19. The International publishes monthly a magazine called "The
International Teamsters." (Exhibits 3 and 3b)

20. The International has endorsed political presidential candi-
dates. The Joint Council has endorsed gubernatorial candidates. The local
Union generally does not endorse candidates for public office.

21. The International constitution (Exhibit @) and the local bylaws
and constitution (Exhibit 4b) provide a grievance procedure for members'
complaints. A final decision on such complaints is rendered by the general
convention.

22. There is no rebate procedure per se, nor is there an interest
bearing escrow account for members of the local Union.

23. No member of the bargaining unit has requested as of this date a
rebate of Union dues for any reason.

Conclusions of Law

1. The Municipal Employee Relations Act does not expressly address
the subject of union security provisions as a condition of an employee's
continued employment, therefore leaving the Labor Board broad discretion to
determine the extent to which such subjects are mandatorily negotiable under
the MERA.

2 . Although the Labor Board has held in past cases and continues to *
believe that the purposes of the MERA strongly support the finding that such
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subjects are a mandatory subject of bargaining, the extent to which the MERA
can be so construed is limited by federal constitutional requirements.

3. In accordance with decisions of the United States Supreme Court
discussed herein applying the First Amendment of the United States
Constitution, and in accordance with the principle that a statute is to be
construed so as to be constitutional if the statute is susceptible to such a
construction, we find that:

A . A union security provision in a collective bargaining
agreement is a mandatory subject of bargaining to the extent
that it requires objecting bargaining unit employees to pay,
as a condition of continued employment, only that proportion
of union fees and dues uniformly required of voluntary members
to support the costs of collective bargaining, contract
administration, and grievance adjustment;

B . To the extent a union security provision purports to
require objecting members as a condition of continued
employment to pay an amount which exceeds that amount, said
provision is an illegal subject of bargaining.

4. Insistence by a union in collective bargaining, including fact-
finding or binding interest arbitration, upon a union security provision
which exceeds the aforedescribed limitations constitutes a failure to
bargain in good faith under the MERA.

Discussion

This case concerns limits of a union security provision as a legal
subject of bargaining under the Act. A union security provision is a
requirement in a collective bargaining agreement that employees pay a
certain fee to the exclusive bargaining agent as a condition of the
employee's continued employment.

In its petition the Employer argues that the following proposal made
by the Union in collective bargaining negotiations between the parties con-
stitutes an illegal subject of bargaining:

ARTICLE II -.
UNIQN  MEMBERSHIP AND DUES

Section 1
Any employee who is a member of the Union in good standing on the
effective date of the Agreement or joins the Union subsequent
thereto shall as a condition of continued employment maintain
their membership in the Union for the duration of this Agreement
at least to the extent of paying initiation fees and membership
dues uniformly levied against all Union members in conformity
with the Constitution and Bylaws of the Union.

Section 2
Any new employee hired during the life of this Agreement, as a
condition of employment, shall upon completion of his sixty-day
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probationary period become and remain a member of the Union for
the duration of this Agreement at least to the extent of paying
initiation fees and membership dues uniformly levied against all
Union members in conformity with the Constitution and Bylaws of

, the Union. The failure of any person to become a member of the
Union at the required time shall obligate the Employer upon
written notice from the Union to such effect and to the further
effect that Union membership was available to such person on the
same terms and conditions generally available to other members,
to forthwith discharge such person. Further, the failure of any
person to maintain his Union membership in good standing as
required herein shall, upon written notice to the Employer by
the Union to such effect, obligate the Employer to discharge
such person.

The Union shall agree to indemnify and save Employer harmless
from and against any and all claims, demands, suits, or other
forms of liability that may arise out of or by reason of action
taken by the Employer for the purpose of complying with any
provisions of this article.

The Employer argues that under clear Federal constitutional law, the parties
to a collective bargaining agreement (the employer and union) containing a
union security provision may not legally require an objecting employee to
pay a fee that is greater than the proportion of union fees and dues
uniformly required of union members to underwrite the costs of collective
bargaining, contract administration and grievance adjustment. The Employer
argues that the Union's proposal in the present case would require
employees, whether they objected or not, to pay a fee that is equal to the
full amount of Union fees and dues regardless of whether a portion of said
fees and dues are expended by the Union for purposes beyond collective
bargaining contract administration and grievance adjustment. The Employer
points out that the Union has stipulated that some portion of the fees and
dues required to be paid by its proposed union security provision would be
spent on activities other than collective bargaining, contract administra-
tion and grievance adjustment. The Employer argues that the Act allows for
a construction consistent with Federal constitutional requirements and that
we should construe the Act accordingly.

The Union essentially argues that no current employee has objected to
the proposed union security provision and that until such time as an
employee objects it would be premature for us to issue a declaratory ruling
on the question presented. We disagree. If the union security provision
proposed by the Union is an illegal subject of bargaining, then the Employer
has no obligation to bargain over it and the Union violates the Act by
insisting over the Employer's objection to submitting the proposal to fact-
finding or binding arbitration. West  Hartford Municipal Employees Joint
Council, Inc., Becision  No. 1974 T1981);  Cheshire Board of Education,
Decision No.'2153  (1982). At the time this case was presented to US. the

.

parties were about-to enter<the  factfinding process. -Section '7.47%&(2)  of
our regulations provides that any employee organization  or employer (or
arbitrator) may request a declaratory ruling concerning the scope of collec-
tive bargaining if:
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(2) one party seeks to submit a matter to a fact finder
or binding interest arbitrator which the other party
contends is not a mandatory subject for collective
negotiations.

Under this regulation it is clear to us that the parties are at the point
when it is appropriate for us to render a ruling on the question presented.

Union security provisions are supported by the public policy of this
state. This is something that we have continually recognized and which we
continue to believe. See Holt I; North Branford  Board of Education; and
Cheshire Board of Educatiomra.  However, the question presented by the
Employer in the present case m with a very specific limitation on the
legality of such provisions. This limitation was first argued to us under
the MERA in Local 1303 AFSCME (Holt) Decision No. 1371-A (1979) (Holt II).
That was a d-the  Superior Court had remanded to us
for reconsideration our decision in Local 1303 AFSCME (Holt), Decision No.
1371 (1976) (Halt I). In Holt I we had dismissed complaints filed by
individual employees against their union and employer which alleged that the
collective bargaining agreement's union security provision (which was simi-
lar to that proposed by the Union in the present case) illegally restrained
and coerced complainants in the exercise of their rights under Section 7-468
of the Act. We ruled that such union security provisions do not infringe
upon rights guaranteed by Section 7-468. In doing so, we noted that the Act
does not either expressly permit or forbid union security provisions. An
alternative ground for our decision was that the complainants had failed to
show as a factual matter that they had in fact been coerced by the union
security provision in question. After our decision was issued and while an
appeal of our decision by the complainants was pending in the state courts,
the United States Supreme Court issued its decision in Abood v.  Detroit
Board of Education, 431 U.S. 209, 97 S. Ct. 1782, 52 L. Ed. 2d (1977). In
Abood, the Supreme Court held that objecting employees have a right under
-First  Amendment of the'united  States Constitution not to be required to
financially support union activities beyond collective bargaining, contract
administration and grievance adjustment. In view of the Abood decision, our
state court remanded to us complainants' appeal of our dean  in Halt  I.
See Francis B. Halt  Et Al y.  Connecticut State Board of Labor Relations Et
Al No. 126496 Court of Common Pleas,
T'

Hartford County (July 1, 1977) Satter,
On the remand, we declined in our decision in Holt II to reach the

q;estion  of what limits Abood might place on our decision in Holt I. Our
reason for declining was?&  an alternative ground for our dismissal of the
complaint in Holt I had been that the record in Holt I contained no evidence
that complainants had in fact been coerced. It was our view that because
that factual determination remained undisturbed by the state court, the
dismim  the complaint would have to stand and the question of the
implications of Abood were moot for purposes of the Holt cases.

Subsequently, we decided cases under the School Board-Teacher
Negotiations Act (TNA) concerning the scope of bargaining under that Act
with respect to union security provisions. The first of these was North
Branford  Board of Education, Decisions No. 1859, 1859-A (1980). Thxr
was Cheshire-Board of Education, Decision No. 2153 (1982). The basic issues
raised in those cases were summarized in the introduction to the Discussion
in Cheshire where we stated:
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In North Branford  Board of Education, Decision No. 1859 and
1859-A (1980), we held that payment of an agency fee by members
of a teacher bargaining unit constitutes a mandatory subject of
bargaining under the Act. The legal corollary of that ruling

a is, of course, that if such a provision were included in a
collective bargaining agreement, the provision would be legal
and enforceble. West Hartford Education Association v.
DeCourcy,  162 Con-6,  58??orNorth, w e
were not asked the more precise question of
an agency fee which requires payment of an amount in excess of
the costs of collective bargaining, contract administration and
grievance adjustment constitutes a mandatory subject of bar-
gaining. We also were not asked whether such a provision, if
included in a collective bargaining agreement, would be legal
and enforceable. To answer the question presented by the
parties in the present case, it is necessary for us to address
these questions-which were left open by us in North Branford.

Cheshire Bd. of Ed., p.  4

In Cheshire we noted that the TNA expressly approves union security provi-
sions as a mandatory subject of bargaining and expressly limits the amount
that can be mandatorily required to be paid by employees as a condition of
continued employment to an amount no greater than the proportion of union
fees, dues and assessments uniformly required of union members to underwrite
the costs of collective bargaining, contract administration and grievance
adjustment. We held that to the extent a bargaining proposal for a union
security provision requires mandatory payment in excess of that amount, the
proposal concerns an illegal subject of bargaining. We also held that to
the extent a union security provision in a collective bargaining agreement
requires such excess payment, that contract provision is unenforceable.

It is inconceivable that the TNA's  language dealing with union
security provisions was drafted without an awareness by the General Assembly
of the constitutional limitations set forth in Abood. Indeed, the phrase
"collective bargaining, contract administrationxgrievance  adjustmentw  is
the precise language used in the Abood decision. It thus is clear to us
that the General Assembly was awaa  the requirements of Abood and wished
to have the scope of bargaining under the TNA be consistent- that mapped
out in the Abood decision.

The lack of express mention of union security provisions in the MERA
is a condition which long predated the Abood decision. Before the Abood
decision, that lack of specific directixft  open to us reasonablacre-
tion to interpret the MERA to allow a union security provision requiring
payment of amounts in excess of that required for collective bargaining,
contract administration and grievance adjustment. However, since the Abood
decision, we do not believe it reasonable to conclude that we still bar

.

discretion to so construe the WEBA.

The Abood decision makes it clear that a union security provision
that goes b- the limits defined therein is illegal because it violates
the United States Constitution. The recent decision by the United States
Supreme Court in Chicago Teachers Union  Local 1, AFT, AFL-CIO vs. Hudson,

U.S. , 106 S.Ct. 1066 (1986) reaffirms the ruling in Abood and
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clearly states, with respect to employees who have raised an objection, that
even temporary use by the union of agency fee amounts exceeding what is
allowable under Abood would violate First Amendment protections.* It is a
cardinal rule thmatutes  are to be construed as to avoid any serious
doubt of their constitutionality. See e.g. Beccia v,  Waterbury, 192 Conn.
127 (1984); Patry  v.  Board of Trustees, 190 Conn. 460 (1983). As was
discussed above,' the lack of express guidance in the language of the MERA
regarding union security provisions would allow considerable discretion for
us to construe MERA in that area. If we were to construe the Act as
mandating bargaining over union security provisions that require payment in
excess of the amount defined in Abood, state and federal courts would find
the Act unconstitutional. Moreover, the same would happen in any court
action to vacate a binding tirbitration  award or to enforce a collective
bargaining provision that required excess payment.

The existing contract provision at Article II which the Union has
proposed to continue in a successor contract explicitly requires that the
full amount of union fees and dues be paid by all bargaining unit employees
without exception regardless of whether such amounts underwrite union
activities beyond collective bargaining, contract administration and griev-
ance adjustment. On its face this provision is illegal and unenforceable to
the extent it purports to require payment from objecting employees as a
condition of continued employment of a fee exceeding the proportion of union
fees and dues uniformly required of members to underwrite the costs of
collective bargaining, contract administration and grievance adjustment.

DECLARATORY RULING
and ORDER

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act,
Section 4-176 of the Connecticut General Statutes and Section 7-471-39  (2)
of the Regulations of Connecticut State Agencies, it is hereby

I. DECLARED, that

(a) Article II of the Contract concerns an illegal subject
of bargaining and is unenforceable to the extent that it purports
to require objecting emloyees to pay as a condition of continued
employment a fee to the Union which exceeds the proportion of
union fees and dues uniformly required of voluntary members to
underwrite the costs of collective bargaining, contract adminis-
tration and grievance adjustment; and

(b) To the extent the Union insists in collective bargaining,
including factfinding or binding interest arbitration, that a
provision which conflicts with Section I (A), supra, be included
in a successor contract, the Union will violah=  duty to
bargain under the MERA; and

v. Railway Clerks, 466 U.S. 435 (1984).*
\
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(c) The Union may enforce Article II of the existing
Contract only to the extent allowable by Sections I (A) and (B)
of this ruling.

t II. ORDERED, that

(a) The Union comply in all respects with the Declaratory
Ruling set forth above;

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees of the bargaining unit customarily
assemble, a copy of this Decision and Order in its entirety.

(c) Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Windham
Board of Education to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M.  Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V.  Low

s/ Craig Shea
Craig Shea
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