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STATE OF CONNECTICUT
LABOR DEPARTMENT _._.. 3

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

STATE OF CONNECTICUT
DEPARTMENT OF HUMAN RESOURCES

-and-

LOCAL 2663 OF COUNCIL #4,
AFSCME, AFL-CIO

Case No. SPP-8751

A P P E A R A N C E S :

Ernest Marquez, Esq.
for the State

Decision No. 2524

- October 14,  1986
.

Office of J..Nilliam  Gagne, Jr.
B y : Barbara J. Collins, Atty.
for the Union

DECISION 'and ORDER
,

On July 11, 1984, Lical  2663 of Council 84,  AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Board)
a complaint alleging that the State of Connecticut, Department of Human
Resources (the State) violated the Act Concerning Collective Bargaining for
State Employees (the Act) in that:

1. Complainant and Respondent are parties within
jurisdiction of the State Employee Relations Act.

2. Council #4,  AFSCME, AFL-CIO is the exclusive
bargaining agent.

3. Effective July 1, 1982 to June 30, 1’985  a
collective bargaining agreement between the parties
is in effect.

4.  On June 5, 1984, a grievance award was rendered
on behalf of a grievance filed by Mark Caputo on July
28, 1983.

5. On June 26, 1984, a letter was written to Cheryle
Greene, Agency Designee, requesting compliance of the
Step IV Award.

6. To date, the award has not be implemented.



.

After the preliminary administrative steps had been exhausted, the
matter came before the Board for a hearing on April, 11 and July 23,'1985  at
which time the parties appeared, were represented by counsel, and were fully
heard. Both parties filed written briefs.

, On the basis of the whole record before us we make the following
findings of fact, conclusions of law, and order.

.

Findings of Fact

1. The State of.Connecticut,  Department of Human Resources, is an
employer subject to the Act.

2 . The Union is an employee organization within the meaning of the
Act and at all times material has been the exclusive statutory bargaining
representative of a unit of all employees in the unit certified by the Board
In Decision No. 1686-D (P-2).

3 . The parties had a collective bargaining agreement (Contract) in
effect from July 1, 1982 to June 30, 1985.

4. Article XV of the Contract contains the grievance procedure which
in Section Ten, provides for reclassification grievances, which are not

arbitrable. -The  reclassification process provides for four steps concluding
with a three member panel consisting of two personnel officers from a state
agency and one union designee.

5. On or about July 28, 1983, Mark Caputo, an investigator employed
. by the Dept. of Human Resources, filed a grievance under the collective

bargaining agreement requesting that he be reclassified to the position of
Senior Investigator (Tr. 11, 21, 49).

6.  On January 6,  1984, the State issued a Step III response. This
response denied the reclassification but ordered the removal of some
supervisory duties and the more difficult and complex investigations.

7.  The Union appealed this decision to Step IV. On June 5, 1984,
the State issued a Step IV decision which reads in its entirety: .

Dear Mrs. Biloon:

As indicated to you in my letter of May 22, 1984, the
Panel for the reclassification appeal of Mark Caputo
met on June 1, 1984. The Panel has reviewed the
facts and this new decision is rendered.

The Panel, therefore, decided by majority decis,ion
that the reclassification to the higher class be
denied, however, because of the unique circumstances
in this. individual's case the employee had been
performing the higher level duties up to step 3
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hearing with no additional compensation. The Panel
decided that the employee should be paid for working in
the higher class from June 28, .I983  to January 6,.1984,
at which time the supervisory and training duties were
removed, and which are the dates of eligibility 'for
payment up to the date the step 3 decision was rendered
and the duties were ordered removed.

In addition.the  more complex and difficult investiga-
.tions,  i.e. no immediate decisions can be made; a
determination has been made for out of state
assistance; contested cases requiring a fair hearing
procedure; Paternity cases where judgments were
rendered in another state and/or a case where legal
assistance was involved, shall be removed.

It was testified that the cases are assigned by
alphabetical order and that all investigators do
perform complex investigations. . a

The specification clearly states "Performs the more
complex and difficult investigations.and  services," all
investigators perform the same type of cases and do
perform complex cases. It is the more complex cases
that would be referred to the senior investigators. It
w.ould  not be the responsibility of the investigator to
be accountable for those type of cases.

Sincerely '

s/ Clarence Sylvester
Clarence Sylvester
Panel Chairman

(Exhibit 6)

8 . On August 8, 1984, Cheryle D. Green, Agency Personnel Adminis-
trator, sent Caputo the following memorandum:

As a result of a Step IV grievance decision by a
panel chaired by Clarence Sylvestor, you are hereby
instructed to:I

1. Advise your Supervisor immediately if any one of
your Alpha caseload assignments is complex. You
are to turn the case over to your Supervisor and
he will assess and assign it appropriately.

2. Unless specifically assigned by your Supervisor,
you are not to train or supervise other staff.

(Exhibit 8)
, , ..
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9. Caputo, in response to Green's memo; started to review his cases I
to determine which cases were more complex.

.lO. As a result of this review, Caputo turned in to his supervisor
approximately seventy-four (74) percent of his case load.

11. On August 24, 1984, Green sent Caputo the following memorandum:

It has been brought to my attention that as a
result of my memo of a/8/84,  you have turned over
to your supervisor over 300+  cases that you
consider complex. .

This is to advise you that item one on that memo is
being revised, you are to: (1) upon encountering
what you consider a complex case, sit down with
your supervisor or his designee, and an assessment
will be made by the Supervisor or designee
regarding the complexity of the case, and it kill
be assigned appropriately or assistance will be
provided.

(Exhibit 13')

12. On August 29, 1984, Caputo received a memorandum from his
supervisor, R. F. Simpson:

Pursuant to my instructions from Mr. Callegari,
H.R. Manager on S-29-84, a complex case will be'-at
the judgement of the Supervisor in regard  to the
ability of the Investigator in question.

Therefore the attached pieces of mail, which you
have referred to me with your memo, are being
returned to you as they are not considered complex.

You are to complete whatever is necessary following
the IV-D policy, which has been approved by the
Commissioner of Human Resources.

You are to do the necessary interviewing, tele-
phoning, and send out the necessary forms to
complete the cases in question.

If you have any question in regard to a case,
please refer your question and problem to Senior-
Investigator Servidone.

(Exhibit 14)
(emphasis added)

13. Child Support Units within the Department of Human Resources are
located at nine (9) various locations throughout the State.
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14. Caputo works at the Manchester office where cases are assigned
on the basis of the alphabet. When a case file is received in the Child
Support Unit, it is labeled according to the woman's last name and then
assigned to the investigator with the last name designation. For example,

Caputo was given the alphabet designation of K-O. A case file falling
within those letters would automatically be assigned to him.

15. Within the Manchester office there areseven  investigatory
positions, three of which are senior investigators.

16. Senior investigators are assigned cases&-.the  same fashion as
other investigators, i.e., by alphabet designation.:,(Tr.  52)

17. Anthony DiNallo, chief of the Child Support Unit, testified that
there is no initial screening performed to determine compl6x  cases since "it
would not be a very effective mechanism to screen out the more complex
cases."

:

18. DiNallo  testified that his interpretation of the words "no
'immediate decision can be made":.found  in the Step-IV reclassification
decision meant that "you  have gathered all your information and you can
still not proceed on that case, you need some guidance or assistance either
.from a supervisor or senior investigator." (Tr. 73)

19. Caputo testified that his understanding-of what the words "no
immediate decision can be made" was formulated "in a discussion with my
supervisor and Mr. DiNallo  at the previous hearing" (the Ste,p  IV) and that
-"they were those cases which no decision could be made w&thin  thirty  days or
without substantial amount of higher level work.1'

20. Other than the Step III and IV decisions, Caputo was never
informed as to what a more complex case was.

21. The job description for the position of investigator reads in
pertinent part:

As an investigator in a Resources or Support Unit,
locates parents or legally liable relatives, conducts
complete investigations into the financial and social
circumstances of department clients or their legally
liable relatives, prepares support petitions and
claims to collect any monies due to the State,
establishes paternity or participates in legal
proceedings in the establishment of paternity,
establishes support obligations or participates in
legal proceedings in the pursuit of support.

(Exhibit 2)

22. The job description for Senior Investigator reads in pertinent
part:
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Assists with the supervision of Investigators per-
forming investigations into the financial and social

circumstances of persons receiving State aid or of
their legally liable. relatives and/or performs the
more complex and difficult investigations and
services.

(Exhibit 3)

Conclusions of Law

1. The refusal to comply with a grievance settlement is a practice
prohibited by the Act.

2. The State, by failing to remove the more difficult and complex
cases from Caputo's  workload, failed to comply with the grievance
settlement.

Discussion,~

The thrust of the Union's complaint is that the State's  failure to
remove the more complex and difficult cases from Mr. Caputo's  caseload is a
violation of the reclassification grievance settlement. In support of its
position it points to the following facts: the State has not removed a
single case from Caputo's  file; the-State has not.-made .any  effort whatsoever

.to review Caputo's  file and to make a judgment whether a case meets the more
complex and difficult standard; Caputo's  cases continued to be assigned by
alphabet designation without any prescreening  of cases for a, determination

of complexity. The State, on the other hand, .states the issues  as Zuiiotiu:

1. A violation of a grievance settlement under the State Act can
only be found if the State has refused to bargain in good faith about
compliance with the panel's decision. A mere refusal to comply with the
grievance settlement is not enough to prove a violation.

2. In the absence of bad faith, a plausible and reasonable fnterpre-
tation  of the grievance settlement is a successful defense to the charge.

3. In interpreting the grievance settlement the Labor Board must
view the panel's decision in light of the entire award.and  the surrounding
circumstances.

We have stated on numerous occasions that the.Act's  duty to bargain
does not apply only to the negotiating of a collective bargaining agree-
ment. . This duty applies to the negotiations and adherence of grievance
settlements. In City of Waterbury, Decision No. 1328 (1975)  we expressed
our view that a failure to comply with a grievance settlement will violate
the duty to bargain under Section 7-470(a)(J)  of the Municipal Employee
Relations Act (MERA). At the time the MERA did not contain express language
to that effect. Subsequently, the legislature amended the MERA to
specifically list the failure to comply with a grievance settlement as a
prohibited practice,under  Section 7-470(a)(6).  Subsequently, we applied our
reasoning under Waterbury, supra, to the.State Act. In State of
Connecticut, Decision No.  1?66(1979)  we stated.our  rationale for this
application:

-6-



Grievance procedures constitute a.cornerstone  of'
:

the collective bargaining process which in turn
represents the current American method for promoting
relative peace and stability in labor relations. As
an authoritative work puts it:

"One of the fundamental underpinnings of national
labor policy is the preference for the voluntary
resolution of disputes between parties in a collec-
.tive  bargaining relationship. That preference,
expressed both legislatively and judicially, has led
to the widespread utilization of contractually
agreed upon grievance-arbitration procedures as a
means for labor and management to adjudicate their
differences with one another." ABA Section on Labor
Law (C.J.Morris) The Developing Labor Law, Cum.
Supp. (1971-75) p. 270.

The Municipal Employee Relations Act  specifically
states that the failure to comply with a grievance
settlement is a prohibited practice. Sec. 7-470(a)
(6). But even before it was specified by statute,
the Board believed that such conduct constituted a
prohibited practice. City of Waterbury,  Dec. No. .
1328 (1975); see also Town of East Hartford, Dec. No.
1439 (1976), enforced Hartford Coun?y  Superior Court,
May 12, 1978, Docket No. 214657 (Burns, J.)

There is a continuing duty to bargain during the
(term of a contract concerning the implementation of
the agreement. Thus, the employer has the duty to .
provide information necessary to process grievances.
Sinclair Refining Co. v. NLRB, 306  F.2d  569, 570 (CA
5, 1962); J. I. Case Co. v.  NLRB, 253 F.2d  149 (CA
7, 1958). The grievance settlement process is an
essential part of the collective bargaining process.
If agreements and settlements are not honored the
collective bargaining process becomes meaningless. -

We later expanded this reasoning to the question whether the failure
to comply with a negotiated settlement agreement of a prohibited practice
constitutes a violation of the duty to bargain under 7-470(a)(4)  of the
MERA. *In finding a violation we stated the following:

As stated above, we have previously expressed our
'view that failure to comply with a grievance settle-
ment constitutes a violation of the duty to bargain.
Waterbury; East Hartford; State of Connecticut,
supra. In these decisions, we placed great emphasis
on the importance' to labor management relations and
industrial peace of expedition and sureness in the
settlement of labor disputes. The intent of the Act

. and the longstanding policy of.this  agency has been
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to encourage actively'the settlement of prohibited
practice disputes without it being necessary for the
parties to engage in litigation at a formal hearing

.before  this Board. It has been with this intent and
policy in mind that the Board Agent and Assistant
Agents strive to mediate settlements at the informal
conference level of our proceedings. This approach is
a direct analogy to the purposes and operation of a
contractual grievance procedure in promoting the
.settlement  of grievances in the preliminary steps of
the grievance procedure (i.e., the steps preceding
arbitration). The importance of expedition and *
sureness in the settlement of prohibited practice
disputes'is at least equal to that required for the
effective operation of the grievance arbitration
process.. Given these similarities, it would be, to
say the least, anomolous for us to hold that failure
to comply with a grievance settlement constitutes a
violation of the duty to bargain, while a failure to
comply with a negotiated agreement settling a pro-
hibited practice case presents no violation of the
Act. This is in keeping with our general view that
the Act should be interpreted, insofar as it is
reasonable, to encourage and protect-mutual resolution
of all types of labor disputes. In this regard, our
Connecticut Supreme Court has'similarly expressed the
view that "[a] purpose of our labor laws is to create
a climate wherein the parties find it mutually.
advantageous to resolve problems through discussion
and negotiation." City of Worwich  v. No';~~ich  Fire
Fighters, et al, 173 COM.  210, 219 (1977). Surely
if we were to permit either party to a prohibited
practice settlement to ignore the terms of such a
settlement at will, we would be discouraging settle-
ments and instead encouraging litigation or self
help. This would hardly foster the climate con-
templated by the Act or by the court in Norwich.

.I

-.

. . City of Bridgeport, Decison  No. 2075-A (1982).

In State of Connecticut, Department of Transportation (Carl Geib),
Decision No. 2072  (1981),  the Board in dicta expressed the view that the
MERA and the SERA may differ in the following way:

Mere non-compliance with a grievance settlement
constitutes a per se violation of MERA and it is- -
this Board's duty to interpret the settlement and
determine whether it has been complied with in fact
quite aside from any question of good faith
bargaining. Under the other Acts -- including the
State Act -- the gist of violation is%refusal  to
bargain in good faith about compliance with the
award. Mere noncompliance with an award is not
enough. Bad faith may be shown in many .ways.

-8-



. ’ 3.
.

For one, an insistence on an unreasonable or implau-
sible interpretation of the award may constitute bad
faith bargaining, and this is what we find occurred
here and in Molinaro's  case.

The State bases its defense upon this language. It argues that its
only obligation under the Act in regard to a grievance settlement is the
obligation to negotiate about compliance. A refusal to comply with the
grievance‘settlement does not amount to a violation. In addition, it argues
that **the  absence of a showing by the complainant of some other bad
faith..., a plausible and reasonable interpretation of an award would
constitute a successful defense.against  a charge of bad faith bargaining,"
citing Southington Bd. of Ed., Decision No. 1788 (1979).

After careful reconsideration we now reaffirm our reasoning in State
of Connecticut, Department of Transportation (Gary Thomas).; Decision No.

lent of Children &1766 (1979),  and its progeny State of Connecticut, Departm_._. .~
Yo.uth  Services (Molinaro), Decision No. 1870 (1980); State of Connecticut,
Judicial  Dept., Decision No. 2428 (1985). To the extent that the Geib
.deci.sion conflicts with the above cases, we overrule it. We believe that it
would be inconsistent with the purposes and operation of the Act and
contractual grievance procedures to,allow  employers to refuse to comply with

. grievance settlements. The approach taken in the Geib case results in a
virtual license to ignore grievance settlements an=llifies the very
premise upon which the grievance arbitration process is built. Thus in
keeping with our view that the Act should be interpreted to encourage and
protect mutual resolution of disp'utes, we will interpret a grievance
settlement under the Sta-ie  Aci  anri  da&r-lulrit:  whether.it  has been adhered to.

This,leads  us to the question whether under this rule, the grievance
settlement in the present case has been complied with. We find that it has
not. .

A review of the evidence reveals that Mark Caputo filed a reclassifi-
cation grievance requesting reclassificationto the position of Senior
Investigator. His grievance was processed through the contract's grievance
procedure and on June 5, 1984  the State issued its Step IV response. The
panel denied Caputo's  request for reclassification to a higher class but
"due to the unique circumstances of the case, Caputo should be paid for
working in a higher class from June 18, 1983  to January 6, 1984, the date on
which his supervisory and training duties were removed." The panel's
decision also required the State to remove "the  more complex and difficult
investigations, i.e., no immediate decisions can be made; a determination
has been made for out of state assistance; 'contested cases requiring a fair
hearing procedure; paternity cases where judgments were rendered in another
state and/or a case where legal assistance was involved...".

As a result of this decision, Caputo was instructed to turn over any
cases he considered complex to his supervisor. Caputo then began reviewing
his files for the more complex.cases  and ultimately he turned back 74%  of
his caseload. Subsequently, all these cases were returned to him by his

supervisor with the notation that a complex case.will  be at the judgment of
the Supervisor in regard to the ability of the .investigator  in question.

. '
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The only conclusion that can be drawn from this evidence is that the
more complex and difficult cases were not removed from Caputo's  file. And
in addition, based upon Simpson's memorandum, the State has expressly
rejected the reclassification panel's definition of more complex and

. difficult, substituting instead a different undefined standard based upon
an individual supervisor's judgment and the personal ability of the inves-
tigator in question. Clearly, this isnot  compliance with the grievance
settlement.

The State, however, argues that when viewed in light of the entire
settlement and the.surrounding  circumstances, there has been no violation.
In regard to the grievance settlement itself, the State asks us to focus on
the following: the removal of the duties in light of the panel's failure to
grant the requested reclassification; the State's liability for temporary
service in a higher class; the date of the Step III decisibn;  and the
recommendation that Senior Investigators be accountable for and not the
performance of the more complex.cases.*

The gist of the decision is found in the 2nd and 3rd.  paragraphs of
'that document. The 2nd paragraph denies the  request for reclassification

but orders back pay for Caputo recognizing he was performing service in a
higher class. The 3rd paragraph directs the State to remove the more -
.complex  and difficult cases from his file and defines them. The fourth
paragraph is an assertion that cases are assigned by alphabetical order and .
all investigators do perform complex investigations. The fifth refers to
the job specification of senior investigator which provides that the more
complex and difficult investigations are to be performed by that position.
The State's interpretation of this decision, specifically t& 'I--&  -----A.uac  yuA.u
graph, as excusing Senior Investigators from performance of investigational
duties as long as they are held accountabl, 0 for them simply is not supported

'by the language of the grievance settlement or the ,job  description.**

* This last statement refers to the language of the Step III decision which
states in relevant part:

Based upon all evidence presented and a complete review of the
grievant's  duties, it is determined that Mark Caputo is not per-
forming the full range of duties and responsibilities associated
with the Senior Investigator class. However, a small percentage
of the grievant's  duties are at the level of Senior Investigator
and should be immediately removed. These duties are any formal
training responsibilities for other Unit staff; any Unit manage-
ment responsibilities which might occur in the absence of the

. Investigations Supervisor and Senior Investigator; and independ-
ent accountability for performing any of the more complex and
difficult investigations.

*k The Step III decision clearly supports the State's position here.
However, the Step IV decision does not adopt this language. It states only
that "the more complex and difficult investigations...shall  be removed."
The Step IV panel could have adopted the.language of the Step III hearing
officer, but failed to do so. And it is, the Step IV decision we are
reviewing for compliance, not Step III..
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In addition, the State asks us to consider the impact upon the
organizational structure of the unit if we were to accept the Union's
interpretation of the award. In this regard, the State focuses on the
testimony of Anthony DiNallo, Chief of the Support Unit, who testified about
staffing patterns, the lack of prescreening  cases, and the categories of

more complex and difficult cases.

. But this is testimony that was or should have been presented before
the reclassification panel.* By its presentation, the State is attempting
to relitigate the grievance seeking from us a determination that the Step IV
panel's decision is unreasonable under the circumstances. We decline to do
s o . As we stated in City of Waterbury, Decision No. 2395  (1983), "We do not
sit as an appellate body to second-guess the merits of grievance settle-
ments. It is simply our statutory responsibility to assure that grievance
procedures and settlement3 be respected." And the simple fact is that the
State has failed to remove the more complex and difficult cases from
Caputo's  file. It has rejected,the  Step IV's  definition of what is a more
complex and difficult case substituting instead a standard which will be
decided by each supervisor taking into consideration the ability of the
investigator in question. In short, there has been no good faith attempt to

comply with the grievance settlement.

One final word. Despite it3 lack of complian<e,  the State's argument
that the Union's interpretation of the grievance settlement is unreasonable
.has  merit. Caputo turned in 74% of his case files a3 being more complex.
The Step III decision revealed that the State in its presentation before the
Step III hearing officer argued that only twenty percent of Caputo's  cases
fell into the more complex category. The Step IV panel aa*+i+n?  fails  tc----*--_
address this issue. However, in view of the fact that the reclassification

, panel failed to reclassify Caputo to a Senior Investigator position,  it is
reasonable to believe that said panel considered that only a minority of
Caputo's  case3 to be more complex and difficult.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Act Concerning Collective Bargaining
for State Employees, it is hereby

ORDERED, that the State of Connecticut shall

I. Cease and desist from failing to comply with the
grievance settlement of Mark Caputo, specifically the removal
'of the more complex and difficult case3 from Cap&o's  file.

I I . Take the following affirmative action which the
Board finds will effectuate the purposes of the Act:

* The record reveals that DiNallo  did, in fact, testify before the Step IV
panel.
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(a) Remove the more complex and difficult cases
from Mark Caputo's  file;

(b) Post immediately and leave posted for a
period of sixty (60) consecutive days from the date of
posting, in a conspicuous place where the employees of
the bargaining unit customarily assemble, a copy of
this Decision and Order in its entirety.

(c) Notify the Connecticut State Board-of.Labor
Relations at its office in the Labor Department,
200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this Decision
and Order of the steps taken by the State of '
Connecticut to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

.

s/ Craig Shea
C r a i g  Sh:2z

,

s/ Ann M. McCormack
Ann M. McCormack
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