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DECISION and ORDER

On October 23, 1984, Local 1303-38 of,Council  4; AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Board)
a complaint alleging that the Town of Watertown (the Town) had engaged and
was engaging in prohibited practices within the meaning of Section 7-470 of
the Municipal Employee Relations Act (the Act) in that:

The City is violating the Municipal Employee Relations Act,
including but not limited to Section 7-470 a.) 4 + 5 in that
1) On or about July 23-23,  1984, the Employer contracted-out
bargaining unit work involving stone hauling to chip sealing
machine.

2) In a meeting held on October 10, 1994, with the Union,
the Employer's agent admitted contracting of chip sealing was
never previously done outside the bargaining unit but never
the less was closing further discussion as he believes
subcontracting is not negotiable.

3) The Employer's recognized Agent, T.P. Van, Director of
Public Works having made the forgoing.statements  and being a
member of the Employer's negotiating team has thereby failed
to bargain in good faith; by these actions, after having
withdrawn subcontracting as an issue in recent negotiations,
has taken unilateral action to take away employee rights,
benefits, terms and conditions of employment, as he could not.
legitimately accomplish in collective bargaining.
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After the requisite administrative steps had been duly taken, the .

matter was brought on for hearing before the Board on November 4, 1985 at
which time both part&s,appeared, were represented by counsel and were fully
heard. Both .p~rti'e.a.~il~d.written briefs.

. : .I
On the whole.'record  before us, we make the following findings of fact,

conclusions of law, and order.

Findings of Fact

1. The Town of Watertown is a municipal employer within the meaning of
the Act.

2 . Local 1303-38  of Council 4, AFSCME,  AFL-CIO is an employee
organization within the meaning of the Act and at all times relevant to this
case has been the exclusive bargaining representative of a unit of Highway,
Parks and Maintenance workers with exclusions not here relevant.

3. For a number of years the Town has continuously repaired and
maintained its roadways by conducting a sanding and oiling or a chip sealing

: operation.

4. The sanding and oiling operation is performed by depositing oil and
then sand on the road and mixing these materials together with either a

grading machine or with a tractor which has the capability to rotate the
sand and oil. Chip sealing' is performed in much the same way as oiling and
sanding except that the oil is of a different quality and the chip stone is
then'rolled  over the oil,

5 . This operation required the Town to purchase sand or stone chips
from an outside contractor who would deliver these materials to the Town
garage for storage. Town employees would then load and haul these materials
to the worksite  as needed at some later date. This general hauling
operation was one of many material hauling jobs performed by members of the

bargaining unit.

6. Hauling was also performed by outside contractors for a variety of
other jobs. On some occasions both outside contractors and Town employees
performed hauling operations. A significant number of these subcontracting
operations hzre  performed because the Town either did not have the proper
equipment to perform the job or because the Town's equipment was not
functioning properly.

7 . During the summer of 1984  the Town changed its procedures regarding
the hauling of chip stone. Instead of having'the chip stone deposited at a
Town garage, the Town now had the chip stone dropped off directly at the
work site. This process eliminated the loading and hauling of chip stone to
the job site formerly performed by bargaining unit personnel.

8 . During the course of negotiations for the collective bargaining
agreement dated July 1, 1984 to June 30, 1986, the Town made a proposal to
modify the management rights clause of the collective bargaining agreement
to.provide  for an additional paragraph as follows:
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Such powers and authority shall include, but not be l.imited  to,
the right to decide the kind of services to be performed and
the method of performing the services; to introduce new equip-
ment or processes; to subcontract or purchase services and
facilities; to determine the number, location and types of
buildings and facilities used to perform necessary services;
to determine the size of the workforce; to hire, assign,
layoff and evaluate employees; to discipline and discharge
employees for cause and to revise the enforce departmental
rules.

(Exhibit 6)

9. During the same negotiations the Union made the following counter-
proposal:

Such powers and authority shall include, but not be limited to,
the right to decide the kind of services to be performed and
the method of performing the services; to introduce new equip-
ment or processes; to determine the number, location and types
of buildings and facilities used to perform necessary services;
to determine the size of the workforce; to hire, assign, layoff
and evaluate employees; to discipline and discharge employees
for cause and to revise and enforce departmental rules.

The aforementioned rights may not be subject to determination
in any grievance or arbitration proceeding, but the manner of
exercise,of  such rights may be subject to the grievance
procedure described in this Agreement.

(Exhibit 7)

10. Ultimately the parties agreed to maintain the prior management
rights clause which states as follows:

Section 17.01.

The Union recognizes the sole and exclusive prerogative of the
Town to operate and manage its affairs in all respects in
accordance with its public trust and interest, and further
recognizes that the powers and authority which the Town has
customarily possessed in the past, and has not had officially
and specifically abridged, delegated or modified by this
agreement, are retained by the Town.

Conclusions of Law

1. Unilateral assignment of bargaining unit work to non bargaining
unit personnel will constitute a violation of the Act where the work in
question by practice has been performed exclusively by bargaining unit
personnel, and the existing collective bargaining agreement does not
authorize the unilateral change.

2. The work of hauling chipstone to the work site for highway oiling
by practice has been performed exclusively by.bargaining  unit personnel.
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3. The Town's unilateral decision to contract out this work was a
refusal to bargain and a violation of the Act.

Discussion

It is well settled that in the absence of an adequate defense an
employer commits an illegal refusal to bargain and thus a prohibited
practice under the Act when it unilaterally contracts out or assigns to non
bargaining unit personnel work which has been performed exclusively by bar-
gaining unit employees. PlainvilleJ+ard  of Education, Decision No. 1192

my of New Haven,849
Haven,

(1974); City of IYilford,  Decision No. 1
Decision No. 187T-(TJGo);  TOhm  of East
Board of Education of the City of II
of--'  - ~_ I

dj

m
Deciss No. 1);

artford,  Decision No. 1930  (1980); City
Waterbury, Decision No. 1436  (19-n  City of Milford, w esupra,
scussed  at length the policy reasons for such a determination.

Essentially what the practice [subcontracting] does is allow
an Employer to use the possibility of selective job elimina-
tion as a kind of ultimate bargaining pressure. If the
specter of job loss is constantly hovering in the background,
it cannot but diminish employees' willingness to seek the
protection and assert the rights afforded them by statute. .
Similarly, the practice reduces bargaining unit members'
confidence in their representaticn  and therefore tends to
undermine the overall process of collective bargaining.

However, not all contracting out of work is impermissible. If a
certain type of work has been by practice performed both by bargaining unit
and non bargaining unit personnel , continued instances of sharing such work
does not violate the Act. In such cases, there has been no substantial
change in the past practice.
Decision No. 1938  (1980);

Board of Education of the City of Bartford,
City of Waterbury, supra; City of New Haven,- - - -

sunra.

In the present case, the Union complains of the Town's unilateral
contracting out the job of hauling chip stone to.the  work site on chip
sealing work operations. The Town defends its contracting out on the basis
of the "shared work" theory. The To-wn argues that various kinds of general
trucking and hauling operations have been performed by both bargaining unit
and non bargaining unit personnel and therefore  the Union failed to meet its
initial burden of showing there has been a substantial change in practice.

i!hatever practices have existed with respect to other hauling work
within the To'wn,  it is clear and uncontradicted in the record that hauling
of chip stone has been a regular and substantial duty performed exclusively
by bargaining unit employees. The Town's argument, if accepted, would allow
unilateral contracting out of exclusively bargaining unit work through the
device of broadly redefining such work so that it is lumped into a larger
category which includes work that has been shared. Such an approach would
seriously undermine the duty of employers'to bargain over contracting out.
Where, as is the case here, a substantial, discrete, and clearly recogniza-
ble job duty has been performed exclusively by the bargaining unit, it would
be irrational and defeat the purposes of the Act to construct and apply an
analysis that would remove the contracting out of such work from the scope
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of mandatory bargaining. There may be good reasons why the Town wishes to
change the existing practice of having Town employees haul chip stone.
However, it must be remembered that the Act does not prohibit contracting
out forever; rather, what the Act imposes is a duty to bargain in good faith
to agreement or final impass,0 before such action can be taken. Good faith
bargaining requires inter alia a rational exchange of arguments by both
sides with a mutual enttention  to reach an agreement. The reasons
why the Totm  wishes to contract out the work in question should be set forth
at the bargaining table where both parties' arguments will be subject to the
crucible of reasoned consideration and debate.

Finally, there is nothing in the Contract which could properly be
construed as permitting the unilateral action sought by the Town. As we
have stated on many occasions in prior cases, contractual waiver of the
right to bargain must be established by clear, specific and unmistakable
language in the contract.
(1986);

Redding  Board of Education, Decision No. 1922
City of New Haven, Gecision  No. 13~Town  of Wethersfield,

Decision No. 1418 (m City of Hartford, Decision No. 1425 (I-
general mana'gement rights provision, such as exists in the present contract
.does  not constitute such a waiver. See, e.g., Town of Wethersfield, supra;
City of Hartford, supra; City of Kew  Haven, supra.me-

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal  Employee Relations Act, it is
hereby

ORDERED, that the Town of Watertown shall

I. Cease and desist from contracting out the hauling of chip stone
directly to the work site whenever the Town is engaging in chip sealing
operations, unless and until such contracting out is agreed to by the Union
after negotiation or until final impasse in such negotiations has been
reached.

II. Take the following affirmative steps which the Board finds will
effectuate the purposes of the Act:

(a) Bargain with the Union upon request with respect to the
contracting out of hauling chip stone to the work site whenever
the Town is engaged in chip sealing operations.

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees of the bargaining unit customarily
assemble, a copy of this Decision and Order in its entirety.

(c) Notify the Connecticut Stat&  Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Town of
Watertown to comply therewith.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea

TO:

Robert Middaugh, Town Manager
Town of Watertown
Town Hall Annex
424  Main Street
Watertokm,  Connecticut 06795

James R. Smith, Esq.
415  Middlebury Road
Middlebury, Connecticut 06722

Nicholas D'Andrea,  Staff Representative
Council f4,  AFSCME, AFL-CIO
444  East Main Street
New Britain, Connecticut 06051

CERTIFIED (RRR)

CERTIFIED (RRR)

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106
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