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On February'26, 1985, Local 1303-190,  Council #4,  AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor
Board) a complaint alleging that the Norwich Board of Education (the
Employer) had engaged and was engaging in prohibited practices in violation
of the Municipal Employee Relations Act (the Act) in that:

The Norwich Board of Education is in violation of Section 7-470
(a) (4) of the Act, but not limited to said sections because the
Board of Education has unilaterally and without discussion or
negotiations with the Union attempted to unilaterally alter and
or repudiate the terms of the contract with respect to the
observance of a Holiday, Lincoln's Birthday, a major condition
of employment, which is clearly spelled out in the contract and
which was granted to the employees as a result of previous
negotiation.

On May 30, 1985, the Labor Board Agent recommended dismissal of the
complaint based on an investigation and repprt  dated May 10, 1985  by
Assistant Agent Kenneth Hampton. After the requisite administrative steps
had been taken, the matter was brought before the Labor Board for a hearing
on October 1, 1985. Both parties were rePresented  at the hearing and were
provided a full opportunity to adduce evidence, examine and cross-examine



witnesses and make argument. By February 5,  1986, both parties had filed
written post-hearing briefs.

On the basis of the record presented to us, we make the following
findings of fact, conclusions of law, and dismissal of the complaint.

Findings of Fact

lb The Norwich Board of Education is a municipal employer within the
meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act and since 1983 has been the exclusive bargining representative for a
bargaining unit of secretarial and clerical employees of the Employer.

3. Before 1983, the Norwich Association of Educational Secretaries
(the Association) had been the exclusive bargaining representative for the
bargaining unit. The Association had ne.gotiated  collective bargaining
agreements with the Employer.

4. The first collective bargaining agreement between the Union and
the Employer was executed on May 2, 1984 and is effective for the period
July 1, 1983 to June 30, 1986 (the Contract).

5 . Within the bargaining unit, there are employees who work twelve
months each year (these are referred to as 12 month or "full year"
secretaries). There are other employees who work ten months each year
(these are referred to as 10 month or "school year"  secretaries).

6.  Article VI (B) of the Contract addresses the subject of hours of
work and zftates  in relevant part:

For the 1984-85 school year, school year employees shall work
those days during which school is in session, as established by
the Board, plus eight (8) working days before and eight (8)
working days after the school calendar for a total of 196 days.
For the 1985-86 school year, the Board may require that school
year.employees  work up to an additional four (4) days, for a
total of up to 200 days if the work year for administrators has
been increased accordingly.

7. Article XIII Holidays of the Contract addresses the subject of
paid holidays for both groups of employees. It states in relevant part:

A . The following holidays are recognized as days the employees
are to be paid for and not expected to work:

1 . Twelve month employees - New Year's Day, Martin Luther
King, Jr. Day, ,Lincoln's  Birthday, Washington's Birthday,
Good Friday, Memorial Day, July 4th, Labor Day, Columbus
Day, Veterans' Day, Thanksgiving, the day after Thanks-
giving and Christmas.

2.' All school year employees shall receive ten (10) paid
holidays.

(Exhibit 2)
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8 . School year 1984-85  was the.first  full school year after execu-
tion of the Contract for which this provision was in effect.

.-.
.  .

9. The first holiday listed in Article XIII (A) (1) during that
school year was Columbus Day (October 8, 1984).

10. Although the official school calendar for 1984-85  provided that
students had Columbus Day off, teachers, administrators and aides were
scheduled for work. These employees were to participate in "in-service"
training on that day.

Il. In addition, school year secretaries were scheduled to come to
work that day to participate in in-service computer training.

12. At the request of bargaining unit members, Union Staff Represen-
tative Albert Burgess contacted Assistant Superintendent William Juzwic on

October 3,  1985 by telephone to discuss this matter.

:3. According to Burgess, he told Juzwic that he would recommend to
'the employees that they work Columbus Day as "a  one-time deal."

q4. According to Juzwic, the telephone conversation with'Burgess
centered upon what specific duties were scheduled for Columbus Day and in
what manner the employees would be compensated for the day. Juzwic did not
recall anything being said about "a one-time deal."

15. After the telephone conversation, Juzwic sent the following
letter to Burgess dated October 4, 1984:

At your request and as a follow up to our telephone conversation
of October 3,  1984, all members of AFSCME who work on the Computer
Inservice Day (October 8, 1984)  shall be entitled to compensation
in one of the following ways:

1. Wage compensation (hours worked X hourly rate).

2 . ComQensatory  time.

3. One day deducted from the 8 working days scheduled after
the school calendar year is completed.

Thank you for your cooperation in this matter.
(Exhibit 8)

16. All school year secretaries reported for work on Columbus Day
(October 8, 1985) and.participated  in the in-service computer training.

17. Subsequently, school year secretaries were scheduled to come to
work on Lincoln's Birthday (February 12, 1985) for follow-up computer
training.

18. When Burgess learned of this, he sent the following letter to
Juzwic on'January  24,  1985:



It has beendirected to my attention that once again an in-service
day has been scheduled for the employees on a contractual holiday,. ':
Lincoln's Birthday.

.I would call to your attention Article IV, Section B.(d.B)  of the
contract which provides "For  the 1984-85  school year, school year
employees.shall  work those days during which school is in session,
as established by the Board, plus eight (8) working days before
and eight (8) working days after the school calendar for a total.
of 196  days."

Lincoln's Birthday, February 12th,  is not a day school is in
session and it is not a work day for either ten or twelve month
employees and is a legal and contractual holiday.

I must advise you, at this time, the employees have voted not to
accept February.12th  as an in-service day and request you to
either cancel the in-service day or reschedule it to a day more
convenient for the employees.

Requiring, requesting, or allowing any bargaining unit employee(s)
to report to work on February 12th will be construed as an abro-
gation of the bargaining agreement and may result in the filing of
a complaint with the State Board of Labor Relations.

We would hope not to have to pursue this course of action.
(Exhibit 4)

. 19.‘ Juzwic responded to Burgess with the following letter dated
February 1, 1985:

Following the'same procedure as we did on October 8, we are keep-
ing school in session on February 12, 1985. This is a day on the
official 1984-85  school calendar set aside for inservice. There-
fore, school year employees are expected to work.

It is not our intention to exceed the total 196 days as outlined
in the contract, and an appropriate adjustment will be made at
the end of the year. It is also not our intent to deprive anyone
of holiday pay. All school year employees will be paid for IO
holidays. Consistent with past practice, employees may opt for
an additional day off, or an additional day's pay.I

. (Exhibit 5’)I

20.. Burgess answered Juzwic's  letter with the following letter dated
February 5, 1985: .

This will serve to acknowledge receipt of your letter dated
February 1, 1985  concerning Lincoln's Birthday.

Your explanation of the reason for the inservice day scheduled for
February 12, 1985 is not acceptable to the Union.

Lincoln's Birthday is a legal and statutory holiday and schools
are not .formally  "in session" as stated in your letter.



..,

Schools are only considered in session when~sttlden'ts"a&  scheduled
.to be present and attending classes.

I do not be.lieve  this to be the case on February 12.

In addition, holidays are a negotiable item and Lincoln's Birthday
has been included in the contract as a holiday and the Union must
insist the employees be given the day off.

Scheduling of a training session on a.holiday  is not fair to the
employees who look forward to taking the day off and do not wish
to substitute another day off in lieu of the holiday.

If the Board of Education wishes to schedule and conduct inservice
training days, we suggest they do so when it is more convenient to
the employees.

Neither the employees or the Union is willing to sacrifice a legal
and statutory holiday for this purpose.

Once again, I must reiterate our position that any attempt by the
Board of Education to request or require the employees to report
for inservice training on Lincoln's Birthday will be construed as
an abrogation of the contract by the Union, and will be considered
a unilateral change in the wprking  conditions of the employees and
will result in the filing of prohibited practice charges with the
State Board of Labor Relations.

(Exhibit 7)

21. The inservice day was held on Lincoln's Birthday (February 12,
1985) and those school year secretaries who did not report for work that day
were docked a day,'s  pay.

2 2 . The present complaint was subsequently filed.

Conclusions of Law

1. The Employer was not shown to have repudiated the Contract
because scheduling school year secretaries for in-service training on
Lincoln's Birthday (February 12, 1985) was based on a good faith plausible
interpretation of the Contract.

2 . Whether scheduling school year secretaries for in-service train-
ing on Lincoln's Birthday (February 12, 1985) constituted a breach of the
Contract is a matter over which we have no jurisdiction, but which is appro-
priate to the grievance/arbitration procedure of the Contract.

.3. The Union has not established a prima facie case that a- -
unilateral change in any past practice has.occurred, because the Union
offered no evidence concerning what practice had been in existence before
the 1984-85  school year.
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.Discussion

I . Repudiation of Contract

The Union claims the Employer has repudiated the Contract and thereby
failed to bargain in good faith.. In our past cases, we have recognized
three possible ways in which repudiation of contract may occur and an
employer thereby be found to have violated the Act. This area of our case
law was summarized by us in the following often-quoted passage from Hartford
Federation of Teachers, Decision No. 2141 (1982):

The repudiation of contract doctrine arises from the princi-
ple that the duty to bargain in good faith is not limited to only
that time when the parties are negotiating a formal contract, but
also includes the obligation to carry out the terms of the formal

contract in good faith. Town of Trumbull, supra; State of
Connecticut (Comntroller).  sunra: T-own of Pmille,  Dec. No.
1790 (1979);‘&&den  CommunitvAChild  Care, I-
(1979):  Southinnton Boar

nc., Dec.-No. 1771
If Education, Dec. No. 1717 (1979),

aff'd  in Southington Education Association v.  Connecticut State
Board of Labor Relations, et al, Dk. No. 229312, Superior Court
Hartford/New Britain (November 2' ,

1

8. 1980): North Branford  Board of
Education. Dec. No. 16% (1978):  De
No. 1657 (1976); City---

\ .-. -I I Pmrby  Board  of Education, Dec.
of Stamford, Dec. No. 1052 (1971). In

these cases, we have found that there are three ways in which
repudiation of contract may occur. The first is whe,re  the
respondent.party  has taken an action based upon an interpretation
of the contract and that interpretation is asserted in subjective
bad faith by the respondent party. Town of Plainville; Southing-
ton Bd. of Ed., supra. The second is where the respondent party
has taken an actaased  upon an interpretation of the contract
and that interpretation is wholly frivol.ous.or  implausible. Town
of Plainville; Southington Bd..of  Ed., supra. The third type of
repudiation of contract does not involve assertion of an inter-
pretation of the contract by the respondent, but instead, the
respondent either admits or does not challenge the complainant's
interpretation of the contract and seeks to defend its action on
some collateral ground which does not rest upon an interpretation
of the contract, e.g., financial hardship, administrative diffi-
culties, etc. If the respondent's defense does not excuse its
actions, we will find repudiation if the respondent's action was
contrary to its clear contractual obligation. Hamden  Community
Child Care; North Branford  Board of Education; City of Stamford,
sunra.

Hartford Federation of Teachers, at p. 4.

The present case involves the first and second types of repudiation set
forth in Hartford Federation of Teachers, supra. The employer has taken
action'based upon an interpretation of the Contract. As is discussed in
Hartford, repudiation will-be found if the.record establishes that the
Employer's interpretation of the Contract is either held in subjective bad
faith, or is wholly frivolous or implausible. With respect to the latter,
we have emphasized the difficulty of proving that type of repudiation and

-6-



drawn a sharp distinction between it and cases purely involving differences
over the interpretation of a collective bargaining agreement. Writing on
behalf of the Labor l3oard  in another often-quoted passage from an earlier
case, our former Chairman Fleming James, Jr. stated the following:

Repudiation is something beyond mere breach. It may be shown
by words of repudiation accompanying a breach or by the existence
of subjective bad faith but neither of these has been shown in
the present case. It may also be shoirn  by evidence of a clear
breach of unambiguous words of a contract. City of Stamford,
supra; Southington Bd. of Ed.,
mm.

Case No; TPP-4531, Dec. No. 1717

Where such a claim is made this Board  must, of course, look
at the-contract to see whether the employer's conduct may be
justified by any plausible construction or interpretation of .the
contract. To that extent it has jurisdiction to interpret the-
contract - but to that extent only. Once we have determined
that the employer's construction is plausible (i.e. the kind a
reputable lawyer might urge with a straight face) then the claim
of repudiation must fail. All that would remain is a claim for
mere breach of contract and that does not constitute a violation
of the Act. Of course the employer may be brought to book for a
breach of contract but not in this tribunal unless the breach
also amounts to a repudiation... . (footnote omitted)

Town of Plainville, Dec. No. 1790 (1$79),  p. 6.

See also, e.g. State of Connecticut (Executive Branch, Judicial Branch,
'State College, State Technical College)]of

Fairfield, Decision No. 2360 (1985).

In the present case, the Employer's interpretation of the Contract is
set forth in the following excerpt from its brief:

Thus, for twelve-month secretaries, fjhe contract [at Article
XIII (A)] spells out particular holidays. However, for school
year secretaries, the contract simply states "ten  paid holidays."
There is no specification of particular days on which'employees
are to be granted time off. Moreover, the evidence establishes
that this benefit was never treated as paid time off. Instead,
the holiday benefit for school year secretaries was effected by
means of a cash bonus, payable twice each school year. There is
not a shred of evidence in the record that any school year sec-
retary did not receive the full ten days' payments for 1984-85.

Surely the Board's interpretation of Article XIII, Section A
as permitting assignment of school year secretaries to work on
Lincoln's Birthday is a plausible one. The contract spells out
particular holidays for some employees, but not for those at
issue in this complaint. It is a well settled principle of con-
tract construction that to include one thing is to impliedly
exclude the other. See, e.g., Elkouri and Elkouri, How Arbitra-
tion'works  (Fourth EC Bmooks,  1985) 355. Thus the Board's

-7-



construction of Article XIII, Section A is more than just "the
kind a reputable lawyer might urge with a straight face." Town
of Plainville, CSBLR Dec. No. 1790  (1979).  It is one which would
likely succeed in a breach of contract action.

Nor can the Union claim that requiring work on February 12
repudiated-Article VI, Section B of the contract, which spells
out the work year for school year secretaries. From the Board's
perspective, February 12 was a day on which school was "in
session." All school year employees were expected to'work,
including teachers and aides. Formal inservice training programs

were put on for all employees. Moreover, having February 12 as a
work day did not result in any school secretary work ng3 more than
the contractually established work year of' 196  days.,. ,'-

Again, there is no way that the Board's assertion that
school was in session on February 12 can be considered implaus-
ible. In fact, the evidence in this case supports the Board!s
construction of the phrase "school...in  session." The school
calendar identifies both October 8 and February 12 as inservice
days for teachers. On October 8, school year secretar  es were
required to be at work and attended without objection. 3 Thus, a
day designated as an inservice day for teachers was construed to

be a day when school was in session. This prior incident would
be persuasive to an arbitrator construing what is ambiguous
language concerning required days of work. See Elkouri and
Elkouri, How Arbitration Works 451.

1 A3 a result, twelve-month secretaries were not required to
attend the inservice training sessions on either October 8 or
February 12. (Tr. 16).

2 There had been a modification in the manner in which the 196
days was set. At the time the contract was negotiated, there was
a school year of only 180 days. Subsequently, the school year
was changed by the Board to 183 for students, 186 for teachers
and 196 for administrators. Therefore, the formula of "eight
days before and eight days after It the school year was no longer
applicable. This is not at issue in this case.

3 The evidence simply does not support Mr. Burgess's claim that
there was some, special one-time agreement relative to October 8.

(pp. 7-9  of Employer's brief)

This asserted interpretation of the Contract is plausible. The Employer's
editorial remarks about whether an arbitrator would rule that this is in
fact the correct interpretation of the Contract is something upon which we
offer no opinion one way or the other. As we emphasized in the decisions
cited above, the function of determining whether there has been a simple
breach of contract is committed to the contract's grievance/arbitration
procedure.



In addition, there is no evidence showing that the Employer asserts or
holds its plausible interpretation of .the  Contract in subjective bad faith.
So far as the record shows, the Esployer and its agents honestly believe in
the merits of that interpretation.

II. Unflateral  Change

In its complaint and at the hearing, the Uniop  *appeared to have alleged
that the Employer has effected a un flateral change in existing conditions of
employment and thereby violated its duty to bargain under the Act. In a
long line of cases, we have held that an employer's unilateral change in an
existing fixed practice concerning conditions of employment that constitute
a mandatory subject of bargaining will be a v'iolation  of the employer's duty
to bargain. To establish a pries facie case when making such a claim, the
union must prove the existen=-the practice and that the employer has
changed that practice. City of Torrington,' Decision No. Zl72  '(1983); Town
of Clinton, Decision No. Haven Board of Education,, Dx
sion No. 2066 (1981); City of Nornich,'Kwn  of
East Haven, Decision No. 1937m Redding  Board of Education, Decision
No. 1922 (1980); State of Connecticut (Comptroller), Decision No. 1871
(1980); Town of Plainville, Decision HO. 1790  (1979);  Southington Board of
Education, Decision No. 1717 (1979);  Trumbull Board of Education, Deoision
.No.  1632 (1978); Town of Newington Stird  of Education, Decision No. 1116
(19731, aff'd  in Town of Newington Board of Education v.  Connecticut State
Board of Labor Relations, No. 1093617  Court of Common Pleas, Hartford County
IDecember  11, 1973).

In this regard, the complaint in the present case specifically alleges
that the Employer %nilaterally...alter[ed]...the  terms of the contract...
which is clearly spelled out in the contract and which was granted to the
employees as a result of previous negotiation." Read literally, this alle-

gation does not allege a change in any existing practice. Literally, it
alleges only a violation or breach of the Contract. However, assuming the
Union intended to allege a change in existing practice, we must still dis-
miss this part of the complaint. The Union produced no evidence of what the
actual practice had been preceding the 1984-85  school year. As is discussed
above, an essential element of a prisa facie case when alleging unilateral- -
change in an existing practice is to prove the existence of such a practice.
.Since that was not proven in this case, the claim of unilateral change must
be dismissed.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, the com-
plaint filed herein is.hereby  Dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

EY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Craig Shea
Craig Shea

s/ Ann M. McCormack
Ann M. McCormack


