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DECISION and ORDER,

On November 20, 1984, Local 531,  Service Employees International
Union, AFL-CIO (SEIU) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint alleging that the Town of West
Hartford (the Town) had engaged and was engaging in prohibited practices
within the meaning of Section 7-470(a)(4)  of the Municipal Employee
Relations Act (the Act) in that it has refused to bargain with a newly
certified bargaining unit represented by the Union.

After the requisite preliminary administrative steps had been taken,
the complaint was brought before the Labor Board for a hearing on April 29,
1985. Both parties were represented at the hearing and provided a full
opportunity to adduce evidence, examine and cross-examine witnesses, and
make argument. Post-hearing briefs were received from the parties by July
8, 1985.

On the basis of the record before us, we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Town is a municipal employer within.the  meaning of the Act.

2 . The Union is,an  employee organization within the meaning of the
Act.
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3. Until the events of this case, there were eight separate bargain-
ing units in the Town (there was also a ninth group of employees with which
the Town informally bargained).

4. Of these existing eight bargaining units, SEIU represented at
least two, including the Building and Grounds unit and the Professional/
Management unit.

5. The Professional/Management unit has been in existence since May
19, 1982. It was established pursuant to a representation election and
certification issued by the Labor Board in Town of West Hartford, Decision
No. 2129 (May 19, 1982). ,

6. One of the other eight then existing bargaining units was repre-
sented by an organization known as the West Hartford Municipal Employees
Joint Council (the Joint Council).

7 . There were approximately one hundred and fifty (150) employees in
the Joint Council bargaining unit, making it the largest bargaining unit in
the Town. The positions in the Joint Council bargaining unit consisted of
three general types of job categories. These were: (1) clerical, (2) blue
collar, and (3) professional/technical.

8. On January 30, 1984, SEIU filed three representation petitions
seeking to represent all of the employees in the Joint Council ba:gaining
unit, but in three separate bargaining units structured along the lines.of
the three types of job categories stated in Finding 7, supra. '

9. The Joint Council objected to SEIU's  petitions claiming that it
would be inappropriate to break the existing Joint Council unit into
separate units.

10. Although the Town believed that establishment.of additional bar-
gaining units would result in an overproliferation of units and did not want
such additional units, it did not raise such an objection to the Labor Board
in the representation proceedings that resulted from SEIU's  petitions.

.
11. The reason the Town did not voice such an objection was because

the Town believed that if SEIU won representation elections among the Joint
Council unit employees, SEIU would subsequently merge two of the new units
into existing SEIU units.

12. The Town's understanding in this regard was based on a prior dis-
cussion and a letter to Brian Clemow, the Town's labor attorney, from SEIU
President Harold- Alpert. Alpert's  letter was dated February 24, 1984, and
stated as follows:.

As we discussed on the phone, if Local 531 [i.e. SEIU].wins  repre-
sentation rights for the Town of West Hartford employees who are
now represented by the Joint Council, we intend to place the
Professionals who are now part of the Joint Council in the exist-
ing Local 531 Professional and Management Unit and the blue collar
Maintainers in the existing Local 531 Building and Grounds unit.



The remaining secretarial and clerical employees shall become a
separate unit. The net effect would be no increase in the number
of bargaining units with which the Town now has contracts.

Obviously, in order to accomplish this it will require negotiat-
ing some red circling of certain employees in the Joint Council
in order that no individual looses any benefit he/she now enjoys.
I hope this answers the concerns you raise about proliferation of
units.

13. At the time Alpert  wrote this letter, he believed thtit,the
employees in SEIU's  existing Professional/Management Unit would have no
objection to expanding their unit to include the employees in the petitioned
for Professional/Technical Unit.

14. Alpert's  belief was based on the fact that he had raised this
question at a Professional/Management Unit union meeting at which approxi-
mately 18 members had been in attendance. At that meeting, only two of the
members present expressed opposition to merging the Professional/Tecmcal
employees into the existing Professional/Management Unit.

15. Alpert  at no time communicated to the Town that his intention to
include these two groups in a single unit after the representation election
was conditioned upon agreement by the Professional/Management Unit members.

16. On May 4, 1984, the Board Agent dismissed the Joint Councilfs
objection that the only appropriate bargaining unit was the existing overall
Joint Council unit and directed that an election be held in the petitioned
for units.

17. Subsequently, the parties to the election agreed to a repre-
sentation election among the Joint Council unit employees in which those
employees would vote upon whether they wished to be included in the existing
overall Joint Council unit or in a separate unit of their own job category.
Once they had answered this question, they were to choose as their bargain-
ing representative either the Joint Council, SEIU, or No Union.

18. The election was held on May 31, 1984.

19. As the result of the election, a majority of the employees in
each petitioned for job category voted to be included in a separate unit of
their job category and to be represented by SEIU.

20. On June 18, 1984, the Labor Board certified SEIU as exclusive
bargaining representative for each such petitioned for job category. The
certification for the Professional/Technical Unit is Town of West Hartford,
Decision No. 2322 (June 18, 1984).
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21. After issuance of the certification, Alpert  and SEIU Business
Agent Mickey Busca began to hear objections from Professional/Management
bargaining unit members who did not want their unit merged with the newly
certified Professional/Technical employees bargaining unit.

2 2 . It soon became evident that this opposition was more widespread
among the Professional/Management bargaining unit members than Alpert  or
Busca had previously believed.

23. Alpert  and Busca decided that a vote needed to be taken to
determine whether a majority of the Professional/Management bargaining unit
members would agree to the intended merger with the Professional/Technical
bargaining unit.

24. Such a vote was scheduled for August 29, 1984. In the meantime,
Alper: and Busca heavily lobbied the Professional/Management bargaining unit
members to persuade them to vote in favor of the proposed merger.

25. In setting up the vote within the Professional/Management Unit,
Alpert  requested a physical site from the Town at which to conduct the vote.

2 6 . This request was the first th.e Town had definitely heard that
there was doubt about whether SEIU would merge the Professional/Management
and Professional/Technical bargaining units.

27. On July 27,  1984, Clemow'responded on behalf of the Town to
Alpert's  request for a voting site with the following letter:

I understand you have requested that the Town provide a
location at which you can conduct a.vote  among members of the
Professional and Management unit on August 29, 1984 concerning
incorporation of some elements of the old Joint Council unit in
your existing unit. *'

The Town is willing .to  provide such looations,  as long as
it is understood that the vote is purely an internal Union
matter. Specifically, .

1) employees should vote on their own time,
such as their lunch hour, and

2) the Town does not agree to be bound by
the results of any such vote.

As you know , we believe we have an understanding with SEIU
regarding the inclusion of the employees in question in the ex-
isting unit, and we expect to negotiate with you over the terms
of that inclusion.

(EL  13)

2 8 . The vote was held on August 29, 1984, and was by secret ballot.
Of the 65 Professional/Management bargaining unit members, 34 voted. The
results of the vote were 9 in favor of the merger and 25 against.
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29. As a result, on September 18, 1984,  Alpert  sent the following
letter to the Town:

On June 26, 1984, I submitted a certified - return receipt letter
.to  you requesting to begin negotiations for an agreement covering
Local 531, S.E.I.U.'s  newly organized Professional/Technical
unit. It had been our intent to merge this unit with our existing
Professional and Management bargaining unit and thus assimilate
them into that agreement.

The Union was subsequently informed by the Connecticut State Board
.of Labor Relations that the decision to merge the two units was
one which properly belonged to those Town of West Hartford
employees in the Professional and Management bargaining unit.
In conformance with State Board precedent, therefore, the Union
conducted such an election on Wednesday, September 12, 1984.

The,results  of the election (9 in favor of the merger, 25 against)
indicated a clear choice of separate bargaining unit representa-
-tion.

Therefore, the Union is re-submitting its request to begin nego-
tiations for an agreement covering such Professional and Technical
bargaining u,nit  employees defined in case number ME-8431.

Please contact me so that we may indicate such.negotiations.
(Ex. 6)

30. The Town Manager, William Brady, responded to Alpert  with the
following letter dated September 28, 1984:

I am responding to your letter dated September 18, 1984, request-
ing negotiations concerning a group of professional and technical
employees formerly represented by the West Hartford Municipal
Employees Joint Council, Inc.

As your letter states, it was the intention of the parties that
this group of employees would be merged into the existing pro-
fessional and management unit. The Town agreed to the recent
election conducted by the State Board of Labor Relations only
because you assured us in writing that if SEIU Local 531
prevailed, these units would be merged.

I have authorized our negotiating team to enter into negotiations
covering the group in question, but only in the context of a
merger into the existing professional and management unit, as
previously agreed.

Please contact Stephen J. Novak, Director of Personnel, to
arrange a mutually convenient date and time.

(Ex.  7)
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31. Alpert  responded with,the  following letter dated October 2, 1984:

I am in receipt of your letter of September 28, 1984. As you
suggest, I will contact Stephen Novak to arrange a mutually
convenient date and time to begin negotiations for the profes-
sional/technical employees employed by the Town of West Hartford
and now in a bargaining unit defined in State Labor Relations
Board case number ME 8431.

As I stated in my letter of September 18, 1984, a merger of this
unit into the existing Local 531 professional/management unit is
no longer possible. We will, therefore, be negotiating a
separate contract.

I look forward to negotiating a speedy and mutually acceptable
contract.

(Ex. 8)

32. The parties met on November 14, 1984  and maintained the positions
set forth in findings 29 and 30, supra.

33. SEIU filed the present complaint on November 20, 1984.

34. On December 3, 1984, the.Professional/Technical  bargaining unit
negotiating team sent the following letter to Alpert:

During the negotiating session held on November 14, 1984, we were
informed by Brian Clemow that the Town refused to negotiate with
the Professional and Technical Unit; Mr. Clemow stated that the
Professional and Technical Unit must be included in another exist-
ing bargaining unit and he suggested.a merger with either the new
Clerical Unit or the existing Professional and Management Unit.

As members of the negotiating committee present at this session,
we are writing this letter in order to clearly state and clarify
our position. .

As you are aware, it was originally, and still remains to be our
desire and intention to merge with the existing Professional and
Management Unit. For the past year, we have been working with you *
toward a separation from the Clerical Unit because of the
different and varied interests of the Professional and Technical
Unit and the Clerical Unit. To effect or support a merger between
these two units is contrary to our original intent and efforts of
this past year.

While we are in favor of a merger with the Professional and
Management Unit, we, and many members we have contacted, are
unalterably opposed to the suggested merger between our unit and
the Clerical Unit.

(Ex. 10)



Conclusions of Law

The Town's refusal to bargain with the Professional/Technical unit as
certified in Decision No. 2322 is not excused by equitable considerations
and said refusal constitutes a violation of the Town's duty to bargain under
the Act.

Discussion

:The  Town's basiczposition  in this case is that before the election.and
certification of the Professional/Technical unit, it had an agreement with
SEIU to consolidate that unit with the professional/Management unit and it
wants that agreement adhered to before bargaining with SEIU. On the other
hand; SEIU's  primary position is that it only stated to the Town an
*'intention" to consolidate the two units, but that intention could not be
fulfilled.because  of subsequent objections from employees.

In the development of specific arguments in support of their respec-
tive positions, neither party has addressed the obvious significance to this
case of Section 7-471(3)  which expressly states, inter alia, in relevant
part that: ",..no  unit shall include both superv=  andnonsupervisory
employees." It is clear from the record presented that the Professional/
Management unit is comprised of supervisors, while the Professional/Techni-
cal unit is ccmprised  of non-supervisors. Accordingly, from its inception

.the alleged agreement would have violated the express provisions of the
Act. As an agency charged with the enforcement of the Act and the public

policy which it serves, we could not order the consolidation of these two
units. To do so would be beyond our power.in light of Section 7-471(3).

At the hearing and in its brief, the Town states that its most
important concern is that it not be required to deal with an additional
bargaining unit. It has argued that if for some reason we will not consoli-
date the Professional/Management and Professional/Technical units, then we
should order consolidation of the Professional/Technical unit with the newly
certified clerical unit. This, the Town points out, would still give the
Town the benefit of what it believed it bargained for with SEIU. However,
consolidation of these two units .by  order of the Labor Board is blocked by
another express provision in Section 7-471(3)  of the Act which states: " N o
unit shall include both professional and non-professional employees unless a
majority of such professional employees vote for inclusion in such unit."
If we were to order such a consolidation without the type of election called
for in Section 7-471(3), we again would exceed our powers under the Act.
See, e.g. Leedom v. Kyne, 358 U.S. 184, 79 S.Ct.  180, 3 L.Ed.2d.  210. More-
over, in view of the December 3, 1984 letter from the Professional/Technical
bargaining unit negotiating team (Ex. IO), we find it unlikely, to say the
least, that the professionals would favor such a consolidation. .

The Town has reminded us in its brief that on a number of occasions in
the past, we have held, based on equitable considerations, that parties are
estopped from having certain legal arguments considered in defense of.their
actions. He continue to believe that considerations of fair dealing and
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equitable principles are essential in the field of labor law and labor
relations. However, in the present case there are important factors that
make equitable estoppel inapplicable. One factor is that we believe SEIU
sincerely intended to consolidate the units and that it was truly surprised
at the subsequent opposition from employees. Also, SEIU tried to persuade
the employees to go along with a consolidation. The record presented here
reveals no preconceived intention by SEIU to deceive the Town. All of the
employees in question voted for separate units in Labor Board-run elections.
Each group of employees expected to get what a majority of them voted for.
To give effect to the alleged agreement between the Town and SEIU to consol-
idate units would thwart the wishes of the employees as expressed through
representation elections and as certified by the Labor Board. Because the
consolidation agreement was reached before SEIU was in any legal sense a
repre,entative  of these employees under the Act, the employees may properly
be considered at that time as a third party not bound by what SEIU may have
agreed to. Equitable principles typically are not applied where to do so
would prejudice the legitimate interests of innocent third parties. As both
SEIU and the Town are well aware, the interest in self-determination by
employees is a major policy of the Act in representation proceedings.
City of Bridgeport, Decision No. 1440 (1976), aff'd  in Council #4 AFSCME,
AFL-CIO vs. Connecticut State Board of Labor Relations, No. 114261 Superior
rourt,  Fairfield J.D. at Bridgeport (February 14, 1980),  Hull J.; Town of
Manchester, Decision NO. 613  (1968),;  Tokm  of South Windsor, Decision No.
1208 (1974); See Also 24th Annual Report of Connecticut State Board of
Labor Relations (1968-69). It would be particularly inappropriate and
contrary to the policies of the Act to undo the wishes of the employees as
expressed in the representation elections through use of equitable estoppel.

But we are.not  blind or insensitive to the fact that a degree of
injustice would result if the Town were forever precluded from raising its
over-proliferation of units argument given the background to why it did not
raise such objections in the recent representation case. If the Town wishes
to file a petition claiming that the Professional]Technical  unit currently
certified is an inappropriate unit because it creates over-proliferation or
over-fragmentation of units, it will be allowed to do so, but only after it
has negotiated an initial collective bargaining agreement with the
Professional/Technical unit. We will entertain such a petition from the
Town when it would otherwise be timely to file a petition under our rule'set
forth in Woodstock Board of Education,.Decision No. 2992 (1981). If the
Town wishes to file such a petition at that time (i.e., when it is time to
negotiate a successor to an-initial collective bargaining agreement covering
the Professional/Technical unit) and does so, we will entertain that
petition. In addition, we will draw no inference against the Town because
it did not raise such objections in the representation proceedings that led
to the certification of the Professional/Technical unit. In the meantime,
the Town is required to bargain with the Professional/Technical unit as
certified.
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O R D E R

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
is hereby

ORDERED, that the Town of West Hartford shall

I . Cease and desist from refusing to bargain in good faith with the
Professional/Technical bargaining unit certrified  in Decision No. 2322.

I I . Take the following affirmative action which the Labor Board finds
will effectuate the policies of the Act:

(a) Bargain in good faith with the Professional/Technical
bargaining unit certified in Decision No. 2322;

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

c
(c) Notify the Connecticut State Board of Labor Relations

at its office,in  the Labor Department, 200 Folly Brook Boulevard,
Hethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and arder, of the steps taken by the Town of
West Hartford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craia Shea
Craig Shea


