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DECISION and ORDER

On January 8, 1985, Local 2657 of Council 4, AFSCME, AFL-CIO (Union)
filed with the Connecticut State Board of 'Labor. Relations (Board) a
complaint alleging that the City of Stamford (City) had engaged and was
engaging in practices prohibited by the Municipal Employee Relations Act
(Act) in that:

.

Respondent has divided and distributed duties formerly performed
, by the Director of the YHAPE~*  program among several persons or
contractors who are not part of the complainant bargaining unit.

The position of Director of "SHAPE"  has always been included
within the bargaining unit.

At no time did Respondent make known to the Complainant its
intentions to change the terms and conditions of employment
affecting the position of Director of WiAPEW prior to
implementation of the aforementioned changes. .

Said action constitutes a violation of but not limited to,
Section 7-470 (a) (4) of the Act. .

As remedy, the Complainant seeks'comprehensive statutory relief
including but not limited to an order to cause Respondent to 1)
restore position of Director of Y%APE**  to its original status,

.



2) immediately fill position in accordance with applicable
rules governing promotions; and 3) pay to complainant all costs *
borne by complainant in pursuance of this complaint and
compliance therewith.

After the requisite preliminary steps had been duly taken, the matter
came before the Board for a hearing on July 29, 1985, at which time the
parties appeared, were represented by counsel, and were fully heard. Both
parties filed written briefs. On the whole record before us, we make the
following findings of fact, conclusions of law, and order.

Findings of Fact
. . .

"' c

1. The City is a municipal employer within the meaning of the Act.

2 . Local 2657, Council 4,  AFSCME, AFL-CIO is an employee organization
within the meaning of the Act.

3 . Sometime in 1969  or 1970  the City received a grant under the Older
Americans Act for the purpose of establishing a health related program for
the elderly. Sometime thereafter the City established the position of
Director of this program entitled the Stamford Health Activities Programs
for the Elderly (SHAPE),

4. The job description for this position provides for the following
general statement of duties:

Under the general direction of the Director of Health, plans,
develops and administers preventative and educational health
care programs for the community with emphasis on the elderly,
provides health and social services.for  the elderly,. develops
procedures and-programs to aid in prevention, detection and
referral regarding health and social problems; does related
work as required.

5 . Shirley Lawrence was hired on December 3,  1979  by the City as
Director of SHAPE and held that position until she resigned on September'g,
1983.

6.  Lawrence's predecessor held the same title and performed these
duties full time.

.

7 . The Union was certified as the exclusive bargaining representative
by this Board on. July 24, 1979. The certification describes. the appropriate
unit as:'

all supervisory employees of the City of Stamford, excluding
the labor negotiator, personnel director, the personnel techni-
cian 2 position held by John J. Boland, deputy corporation.
counsel, deputy public works commissioner, purchasing agent,
executive,aide  to the mayor, superintendent of parks and trees,
welfare director, assistant corporation counsel, superintendent
of recreation, health director, finance commissioner, assessor,
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\

registrars, commissioner public,works,  town clerk, chief of
department, director of traffic & parking, police chief,
fire chief, assistant personnel director & budget officer,
budget director, elected officials, and employees excluded
from Municipal Employee Relations Act.

8 . During the preliminary discussions relative to the Union's petition
for exclusive representative status, there was no objection by the City that
the Director of SHAPE should be excluded from the proposed bargaining unit.

9. During her employment with the City, Lawrence regularly had Union
dues deducted from her paycheck.

IO. During LawrenceIs.  employment, the Union filed a grievance on her
behalf. This grievance was processed to arbitration. At the arbitration
hearing the City did not raise the argument that the grievance was not
arbitrable because Lawrence was not a member of the bargaining unit.

11. Sometime in November of 1984, the City hired Patricia Ozcormert,
Ellen McDonald and Betty Herman as Co-Directors of the SHAPE program. Each
of the employees worked less than 20 hours per week.

c
12. On December 21, 1984, Paul A. Patter,  Commissioner of Finance, sent

the following letter to Dr. Ralph Gofstein, Director of Health:

I have received and reviewed the three Personnel Action Forms
for the three individuals whom you have hired on a part-time
basis (each working two days weekly at $112.50/day)  as SHAPE
Co-Directors. I have discussed this job-sharing approach with
both the Personnel Director and the Labor Negotiator.

The Personnel Department has not signed these three PAFs
because the position is unclassified and they have not partici-
pated in the hiring process. The Labor Negotiator indicates
that the MAA  union contract does not apply to part-time
employees.

It is not clear to me whether Ordinance 531,  August IO, 1984,
which created the SHAPE Director position pursuant to Sec. 734g

. of the Charter is an unclassified position,  provides for job
sharing of this position. Quite frankly, had the three
employees in question not already been hired, I would'have
first asked the Personnel Committee of the Board of Representa-
tives whether, in their view, job sharing is consistent with
the intent of the Ordinance. However, the three employees are
on board and must be paid for their services.

Accordingly, I have approved the PAFs  to provide for payment of
their salaries through Friday, January 11, 1984. At the same
time, by copy of this memo, I am asking Rep. James Dudley, as
Chairman of the Personnel Committee, whether, in his judgment,
job sharing is consistent with the Ordinance, requesting a
reply prior to January 22.



If I do not receive an affirmative reply by January 11, 1985,
I believe that the three employees should be terminated until ,,
such time as (a) an affirmative reply is received or (b) the
Ordinance is amended to provide for part-time Co-Directors on
a job sharing basis.

. (Ex. 8)

13. Shortly thereafter, the Union's president, Hawley Oefinger, notified
Council 4’s staff representative, Peter Thor, that several individuals were
now performing work previously performed by Lawrence.. Thor immediately
filed this complaint. .

14. The work performed by bzcormert,  McDonald, and Herman is substan- .
tially the same as the work previously performed by Lawrence.

Conclusions of Law
.

1. The unilateral assignment of bargaining unit work to non bargaining
unit employees will constitute a violation of the Act where the work in
question has in practice been performed exclusively by bargaining unit
employees and the employer proves no adequate defense.

2. The City's defense that Shirley Lawrence was never a member of the
bargaining unit is not supported by the evidence presented.

3. The City's failure to negotiate the assignment of Lawrence's work to
three part-time employees constitutes a violation of the Act.

Discussion

We have repeatedly held that the unilateral transfer of bargaining unit
work to non bargaining unit employees concerns a mandatory subject of
bargaining. City of Torrington, Decision No. 2172 (1983); East Haven Board
of Education, Decision No. 2066 (1981); Town of East Haven, Decision No.
2020 (1981); City of Bridgeport, Decision No. 1994 (1981); Board cf Educa-
tion of the CF of Hartford, Decision No. 1938 (i980);  City  of New Haven,
Decision No. 1879 (1980): Citv of Milford. Decision No. 18d9 380); City of
Waterbury, Decision No. 1834-A (1979).

The City does not contest the fact that the work formerly performed by
.Lawrence  is now being performed by Ozcormert, McDonald and Herman. However,
it argues that since the program's inception in 1969  or 1970, it was not
possible to find one person who possessed both social work and nursing.
skills. In dealing with this problem the City has in the past hired a part-
time person with social work skills and a part-time person with nursing
skills. Thus, although not expressed, the City's argument is that the work
in question,whether it is bargaining unit work or not, has never been
exclusively and continously  performed by one individual.

This argument clearly misses the mark. It is true that in order to find
a violation of the act on the grounds that the employer has unilaterally
changed a condition of employment, the union has the burden of showing that
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I .

there existed a fixed practice, Redding,Board  of Education, Dec. No. 1922
(1980) l But it does not follow that the time period preceding the estab-
lishment of the collective bargaining relationship is relevant to this

determination. Put another way, a "practicett doesn't become a "fixed
practice" in a labor relations sense until there exists duty to bargain.
And the duty to bargain does not arise until there is a designated bargining
representative, Town of Hamden,  Dec. No. 2406  (1985). In the present case,-
Lawrence held the position of Director of SHAPE full tYme  from December.
1979  until she resigned and her immediate predecessor also held this posi-

tion full time. And the union become certified as the exclusive bargaining
representative in July of the same year. Prom all of this it is clear that
the position of Director of SHAPE was being held by a full time person when
the union became the designated bargaining representative and the work of
the position in question was exclusively bargaining unit work until the
change which is the subject of this complaint.

The City makes several factual references that allude to the argument
thatlawrence was never included in the bargaining unit. The City, however,
presented no evidence whatsoever on this score. In fact, the evidence in
the record is overwhelmingly conclusive that Lawrence was within the
bargaining unit.

c

The certification by this Board specifically lists the bargaining unit '
as "all supervisory employees of the City" with numerous exclusions.
Nowhere in this lengthy list of exclusions is the position for Director of
SHAPE excluded. Furthermore, Peter Thor, the Union staff representative,
testified that during the preliminary discussions between the Union and the
City, the City never raised an objection to the position as being included
in the bargaining unit. Nor did the City allege that Lawrence was not a
supervisory employee. In addition, sometime during her employment Lawrence
.filed a grievance which the Union processed to arbitration. At the arbitra-
tion hearing, the City did not raise any objection to the grievance as being
non arbitrable on the ground that Lawrence was not within.the  bargaining
unit. And of course, during her employment Lawrence regularly paid Union
dues which the City deducted from her weekly paychecks. Thus the evidence
makes it clear that the position is one which is appropriate for this
bargaining unit and that the City from the time the Union filed its petition
for representation considered the position as within the claimed bargining
unit.

.
The City argues in the alternative that if the position was initially

included in the bargaining unit, it is still in the bargaining unit since
the law now provides that part-time employees are eligible to be included
for purposes of collective bargaining. This argument ignores the fact that
employees working less than twenty (20) hours are not automatically included
in an existing unit. There must be a successful petition or a recognition
agreement. Thus the part-timers are non unit employees. Therefore, the City
by its failure to negotiate this change in assignment of work with the Union
has undermined the collective bargaining relationship and has violated its
statutory duty to bargain. It is very clear that the City's action not only
has denied the Union work which has historically been performed by it, but
has also denied the new employees who have been sharing Lawrence's work the
potential benefits of a collective bargaining agreement. It cannot now
erase its violation by agreeing to allow the Union to petition for these
positions.
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O R D E R

By virtue of and pursuant to'the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations, Act, it is
hereby

ORDERED, that the City of Stamford shall

I . Cease and desist from assigning work formerly performed by Shirley
Lawrence to non-bargaining unit employees unless and until such assignment
is agreed to by the Union after negotiation, or until final impasse in such
negotiations has been reached.

I I . Take the following affirmative steps which the Board finds will
effectuate the purposes of the Act: .

(a) Bargain with the Union upon request with respect to assign-
ing work formerly performed by Shirley Lawrence as Director of SHAPE;

(b) Post immediately and leave posted for a period of sixty
.(6O)  consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

(c) Notify the Connecticut,State  Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order, of the steps taken by the City of
Stamford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Craig Shea
Craig Shea

s/Margaret A. Lareau
Margaret A. Lareau


