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DECISION and ORDER

On April 12, 1984, the Connecticut State Police Union (the
Union) filed with the Connecticut State Board of Labor Relations
(the Labor Board) a complaint alle
ticut Department of Public Safety 7

ing that the State of Connec-
the Department) had engaged in

prohibited practices within the meaning of Section 5-272  of the
Act Concerning Collective Bargaining for State Employees (the Act)
in that:

The Respondent has ordered a steward of the complainant
over his objection to submit a written report to respond-
ent concerning that steward's knowledge of an incident
regarding another bargaining unit employee. All the
knowledge of the steward was obtained at a time when he
was performing his duties as a steward of the complainant.

Because of the nature of the steward's role, respondent
cannot compel the steward to divulge his conversations
with a bargaining unit employee when the steward has met
with the unit employee and a steward-employee relationship
has been established.



Wherefore, corn lainant alleges a violation of C.G.S.
sections 5-272 a)(l)P and 5-272(a)(2) and seeks an order
that:

1.

2.

3 .

4 .

After

A cease and desist order be issued ordering
respondent to cease compelling union stewards to
divulge the content of their conversations with
unit employees when the steward has established a
steward-employee relationship with an employee;

A copy of this order be posted and communicated to
all unit employees;

Respondent pay attorney's fees and other costs to
complainant incurred as a result of bringing this
charge.

The Board issue such other relief as will effec-
tuate the purposes of the Act.

the requisite preliminary steps had been taken, the
parties appeared before the Labor Board for hearings on August 15
and October 25, 1984. Both parties were represented at the hear-
ing and provided a full opportunity to adduce evidence, examine
and cross-examine witnesses, and make argument. By May 6, 1985,
both parties had filed written post-hearing briefs.

On the basis of the record before us, we make the following
findings of fact, conclusions of law, and order.

Findings of Fact

1. The State of Connecticut, Department of Public Safety is
a state employer within the meaning of the Act.

2. The Connecticut State Police Union is an employee organi-
zation within the meaning of the Act and at all times relevant to
this case has been the exclusive bargaining representative of
state police personnel within the NP-1 bargaining unit.

3. At the time of the events in this case, Donna Burpee was
employed as a State Trooper and was a member of the NP-1 bargain-
ing unit. She had been so employed for approximately six months
or less.

49 On December 29, 1983, Burpee was called to the offices of
State Police Captain James Mooney as a witness in an internal
affairs investigation concerning another State Trooper.

59 After she arrived and had spoken to Mooney, she had a
discussion with State Police Major John Watson while she was alone
filling out a report Mooney had asked her to prepare.
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6 . According to Burpee, Watson was disturbed because in
response to a radio message Burpee received while en route to
Mooney's office she had considered stopping to confer with a union
steward.

7. According to Burpee, Watson wanted it clearly understood
by her that when given a direct order to report to a superior
officer she was to do so without first stopping to confer with a
union official.

8. According to Burpee, Watson poked or tapped his finger
against Burpee's shoulder area either "two or three" or "several
times" while making his point to her.

9e On the following day, December 30, 1983, Burpee related
this alleged incident to at least two fellow State Troopers. The
matter soon became common knowledge.

10. In the following week (the first week of January, 1983) a
trooper who had heard of the incident asked Union Steward David J.
Carey (himself a State Trooper) whether he "had heard about Major
Watson touching Donna Burpee."

11. Within a day or two, Carey approached Burpee to inquire
about the incident and counsel her on the matter.

12. Burpee told Carey that she was "scared and didn't know
what to do." She kept repeating to Carey that she was a Trooper
and Watson was a Major and no one would believe her. She told
Carey that Watson had been "real mad and upset" and was pointing
his finger at her, touching her shoulder area several times. She
told Carey it was her word against Watson's and she therefore did
not want to do anything about it.

13. In their initial discussion, Carey told Burpee the
following:

I told her that if she didn't want to push it that we
wouldn't but that she should write it down because
too many people knew about it and it would not just
go away. I told her that she has twenty days in
which to file a grievence. That if this thing blows
up after the twenty days she may be in trouble for
not reporting this and be accused of starting rumors.

I told her that if she wrote out a statement now
before she is ordered to that it would have more
weight. That I would send the statement to Union
headquarters and that it would be put in a file if
it is needed at a latter time. I again told her
that if she didn't want to push this that we would
not pursue it.

(Exhibit 2)
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14. Carey telephoned Union headquarters that day and
"informed them of what was going on," including that Burpee did
not wish to file a grievance at that time.

15. Union President Jerry Herskowitz learned of the incident
that day from Union staff representative William Hickey. Hickey
had learned of the incident as a result of Carey's phone call.

16. Later that day Herskowitz told State Police Major
William Blanchette that Major Watson had allegedly "assaulted" a
female State Trooper.

17. Blanchette reported what Herskowitz had told him to
State Police Lieutenant Colonel John Mulligan.

18. Mulligan informed State Police Commander Colonel Lester
Forst. An internal affairs investigation was then initiated under
the direction of Mulligan.

19. In the meantime, after further discussions with Carey,
Burpee declined to file a grievance or give a written statement to
Carey about the incident.

20. At about the same time Burpee so informed Carey, she
also spoke with her Commanding Officer, State Police Lieutenant
John Caputo. She had described the incident to Caputo and asked
his advice on the matter.

21. Burpee's description of the incident to Caputo included
that Watson had tapped or poked her in the shoulder and lectured
her, but that she did not take exception to Watson's conduct and
did not feel it was offensive. In addition, Burpee stated to
Caputo that "Union  representatives have been pressuring her to
make ,a statement." (Ex. 6). Burpee made similar statements to
State Police Lieutenant J. Edward Brymer. (Exe 7).

22. The State's investigation included interviews with
Burpee, Watson, Mooney, Caputo and others.

23. When questioned, Watson denied having touched Burpee.
Watson gave a written statement so stating.

24. When questioned, Burpee's description of the incident
was as she described it to Caputo. (See Finding 21, supra.) She
gave a written statement so stating.

25. Both Herskowitz and Hickey were asked, but declined to
give written statements, because they had not heard of the
incident first hand from Burpee.

26. The State sought to interview and obtain a statement
from Carey regarding what Burpee had said to him about the
incident. He objected on the basis that he had received the
information in his role as a Union steward. He was then given
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a direct written order to provide a statement. He did so under
protest.

27* The State did not seek to interview or receive state-
ments from any of the troopers Burpee had spoken to about the
incident between the time it occurred and her initial discussion
with Carey.

28. Approximately a month after the incident in question,
Burpee was involved in an accident with another vehicle while she
was driving a State Police vehicle. Burpee initially left the
scene of the accident, but subsequently returned. Burpee then
falsely identified herself to the other driver as one Debbie
Schut. The real Debbie Schut is a State Police Trooper at the
Canaan State Police barracks. Posing as Schut, Burpee gave the
driver a telephone number for Shut and told the driver to tele-
phone her at that number and they could “straighten this out.”

29. Subsequently, the driver called the number; the call was
referred to Schut. Burpeels  deception was discovered and after
she refused to admit to the truth, Burpee was fired.

30. Burpee then filed a complaint with the Connecticut
Commission on Human Rights and Opportunities claiming she had been
illegally discriminated against. That complaint was pending at the
time of our hearings.

Conclusions of Law

1 . The following conclusions set forth in City of Waterbury,
Decision No. 1822 (1979)  are reaffirmed here:

(a) The policies of the Act require that a privilege be
accorded to union officers not to disclose to their employers
communications given to such officers in confidence by
bargaining unit members in the pursuit of some objective
which is a proper subject of union representation.

(b) Whether this privilege would extend to testimony in
court is a question not presented here and one for the courts
to determine rather than this Board.

(c) The privilege given by implication of State law
overrides the union officer’s duty as an employee to make
disclosure to his employer in the ordinary case.

(d) Whether this privilege should be accorded where the
employer’s need for the information is exigent and there is
no other source from which it may be obtained is a question
not presented or decided here.

2. Under the circumstances of this case the Department’s
order that Union Steward Carey divulge the contents of communica-
tions made to him in confidence by Donna Burpee constituted a
violation of Sections 5=272(a)  (1) and (2) of the Act.
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Discussion

This case is wholly controlled by our decision in City of
Waterbury (Police), Decision No. 1822 (1979). What we said in
that case is worth restating here:

This case raises the basic question whether the policies
of the Act require that a privilege be accorded to union
officers not to disclose to their employers communications
given to such officers in confidence by union members in the
pursuit of some objective which is a proper subject of union
representation. We find that the Act does require such a
privilege.

The common law has traditionally accorded a privilege
not to disclose communications given in confidence where the
social value of free communication between parties in a
special relationship with each other is deemed great and
where the likelihood of compulsory disclosure by one of the
parties is likely to deter or impede the free flow of
communication. The classic example is the attorney-client
privilege but there are others (e.g. that for confidential
communications between husband and wife). The question
before us is whether the policies of the Act which we are
charged with administering require such a privilege for
communications made by a union member in confidence to the
officer of an employee organization that is the statutory
bargaining representative of such union member for a purpose
connected with an appropriate subject of collective
bargaining.

The Act guarantees to employees the right of self-
organization, "to form, join or assist any employee organi-
zation, to bargain collectively through representatives of
their own choosing on questions of wages, hours and other
conditions of employment and to engage in other concerted
activities for the purpose of collective bargaining or other
mutual aid or protection, free from actual interference,
restraint or coercion." Sec. 7-468 (a). It provides for the
selection of an exclusive bargaining representative and vests
in such representative the right to act for the constituent
members in collective bargaining and imposes the correlative
duty to represent all of them fairly and without discrimina-
tion. Sec. 7-468 (c). One aspect of collective bargaining
is the grievance machinery usually set up in collective
bargaining agreements. See Sec. 7-470 (a) 5 and 6.

These provisions make it clear that employees who com-
plain about negotiable matters have the right to expect their
grievances to be processed without fear of reprisal and union
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officers have the uninhibited right to advance such claims
without interference by the City or its agents. Thus the Act
contemplates a relationship between an employee and his bar-
gaining representative roughly parallel in many ways to the
relationship between attorney and client; the union is the
employee's representative and champion, so to speak, in his
relationship with his employer. It is our judgment that this
relationship is one in which a free and unimpeded flow of
communication from member to union is essential if effective
representation is to be assured. It is also our judgment
that the freedom of this flow will be seriously impaired if
the member has reason to fear that the employer may compel
the union to disclose the contents of the communication.

We do not need to decide here how far the implications
of this parallel should be carried. The attorney-client
privilege, for instance, forbids the attorney from making
disclosure even as a witness before a court of law in civil
or criminal litigation. Moreover that privilege may not be
defeated by showing that the information sought is essential
to some third party's case and is not otherwise obtainable.
We need not decide whether the policies of the Act require a
protection so extensive. Here the information was sought by
the employer, the very party against whom the Act's proteo-
tions are erected. And the information was obtainable by the
City from other sources... .

Two other points made by the City should be noted. It
points out that Pasquariello as a police officer had a duty
to disclose to the superintendent the information requested
by him and no doubt Pasquariello would owe that duty under
ordinary circumstances. The question here is whether that
duty was superseded in the circumstances of this case, by his
duty as a union officer not to make the disclosure. We hold
that the latter duty is paramount here. It is inevitable
that statutes which impose on employers the duty of
collective bargaining will to some extent modify what were
exclusively management prerogatives. West Hartford AssIn  v.
DeCourcy,  162 Conn. 566. It is just as inevitable that these
statutes will to some extent modify the single-minded
allegiance formerly owed to the employer at least on the part
of those employees who become union officers. In this case
we find that the duty of non-disclosure imposed on a union
officer by clear implication from an Act of the General
Assembly overrides that officer's duty, imposed upon him as
an employee by private rule or local law. We need not decide
whether this would be so in all cases. If the need for the
information were exigent enough, that fact might call for a
different rule, but there was clearly no such need.
(footnotes omitted)

City of Waterbury, pp. 4-6
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As an initial matter it must be recognized that Mulligan and
the rest of the State Police management acted with the sole motive
of finding out what, if anything, had occurred between Burpee and
Watson on December 29, 1983. Nothing done by State Police manage-
ment in its internal investigation of that question was motivated
by a subjective intent to interfere with or harass the Union.
However, notwithstanding these legitimate intentions, the Depart-
ment's requiring Carey to divulge what Burpee had said to him when
he counseled her in his role as a Union steward violated Section
5-272  (a> (1) and (2) of the Act based on the principles set forth
in City of Waterbury, supra.

There is one difference between the facts of Waterbur
the present case which must be addressed at the r-+i andou set.
Waterbury, it was the employees with whom the union official had
spoken who initiated discussion with that official, while in the
present case it was Carey who approached Burpee. We do not see
that this requires a different result in the present case. Carey
was acting fully within the scope of his role as a union steward
when he approached Burpee. It is a proper role of a union steward
to counsel a unit member when the steward believes in good faith
that there exists a potentially serious matter which either could
be grounds for the employee to file a grievance against management
or which could result in subsequent disciplinary action by manage-
ment against the employee if left unattended. This is especially
so in the case of a new employee who may be unaware of his or her
rights or who may still be tentative about exercising those
rights. Where a union steward seeks to counsel an employee in
such circumstances, the communications made between the two fall
within the protections outlined in Waterbury. The general rule is
that management may not compel the union official to divulge what
the employee said to the union official while that official was
acting in his official union capacity. Also see City of Newburgh
vs. Newman, 12 PERB Court Decisions 7020 (1979).  The Department
made several arguments that this rule is not applicable to the
circumstances of the present case. We treat them as follows:

The first of these arguments is that Burpee "was  not attempt-
ing to keep the subject matter confidential." The Department
points out that Burpee had told her story of the incident to other
employees and the alleged incident had become a subject of general
discussion. To be sure, Burpee did relate the incident to
others. However, that she did so is no basis for waiver of the
steward's duty not to disclose what Burpee told him while acting
in his official capacity. No other recognized privilege
(attorney-client, husband-wife, priest-penitent, etc.) is waived
simply because the person who is the immediate beneficiary of the
privilege also spoke to other people about the same subject matter
that he or she discussed with the person who is bound by the
privilege. Whether a waiver would exist if Burpee had voluntarily
given management the details of what she had said to Carey is a
question we need not and do not decide in this case. So far as
the record shows, Burpee gave management only a general charac-
terization of what Carey said to her (i.e. that the Union was
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llpressuring ” her for a statement). Not only was this undetailed,
but it did not what she had said to Carey.

The Department also argues that there was no evidence or
testimony that Burpee asked Carey to keep their conversation
confidential. It is quite true that nothing in the record shows
any such explicit request from Burpee, but we do not believe such
a request is necessary for the privilege to exist. In Waterbury
we said the privilege exists for “communications made by a union
member in confidence to the officer of [the union].” The
Department’s argument overlooks the fact that other recognized
privileges do not require the beneficiary to expressly state to
the person subject to the privilege that he or she wishes that the
communications be held confidential. Indeed, the reality of the
workplace and the very nature of employee-steward communications
gives rise to a presumption that the employee would expect such
communications to be confidential. Moreover, Carey’s description
of his discussions with Burpee certainly convey an overall
impression that both of them in fact considered those discussions
confidential.

The Department also argues that the subject matter of the
Carey/Burpee discussions was not for a purpose connected with an
appropriate subject of collective bargaining. We wholly disagree
with the Department on this point. There are at least two ways in
which the purpose of the Carey/Burpee discussions were clearly
connected with an appropriate subject of collective bargaining.
First, there was the possibility of a grievance by Burpee against
Watson for harassment. Second, since she had mentioned the
alleged incident to other employees and her allegations were then
becoming widely known, there was the possibility of disciplinary
action against her if management believed she was spreading
malicious false allegations against a superior officer. Carey
reasonably believed it necessary to advise her as a union steward
on both subjects and he needed information from her about the
alleged incidents to intelligently do so. There is no doubt that
the purposes of the Carey/Burpee discussions were related to
appropriate subjects for collective bargaining.

The Department also argues that because Herskowitz mentioned
the alleged incident to management, and because both Herskowitz
and Hickey raised no claim of privilege, the privilege was waived.
This argument also cannot be accepted. As able counsel for the
Department well knows, privileges cannot be waived by the person
who is subject to the privilege. Where a privilege is waivable,
the beneficiary of the privilege must waive it.

Finally, the Department argues that exigent circumstances
exist in this case to justify exception to the privilege. In this
regard, the Department points out that it had a duty to investi-
gate Herskowitz’s allegation that an ltassault”  had taken place.
Since neither Herskowitz nor Hickey had received their information
directly from Burpee, the Department argues it was essential to
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have Carey divulge what Burpee had told him. The Department
reasoned that only with such information from Carey would it know
whether Burpeels subsequent description of the incident as a mere
tapping on the shoulder was accurate or whether that subsequent
description was a watered down version resulting from Burpee's
feeling intimidated by Major Watson. According to the State's
line of reasoning, the combined factors of the importance of find-
ing the truth of the matter and the lack of other witnesses were
exigent circumstances requiring an exception to the privilege. In
Waterbury, we implied, but expressly did not answer whether
exigent circumstances might justify an exception to the privilege.
In the present case we again do not definitively answer that
question because we do not find a compelling showing of exigent
circumstances. It is true that Herskowitz's  characterization of
the incident as an "assault" raised a deep, understandable and
responsible concern on the part of State Police management. We do
not minimize that concern or its legitimacy in any way. However,
there was no compelling need to question Carey. The Department
had other witnesses available to it for determining whether Burpee
had changed her version of the incident so as to minimize it. The
record plainly shows that Burpee had spoken of the incident to
other Troopers even before she spoke to Carey. Burpee was not
asked the names of these Troopers and the Department did not seek
to interview them despite the fact that Burpeels  statements to
them were closer in time to the alleged incident than was even her
initial discussion with Carey. Thus it is clear the Department
had alternative witnesses it could have approached to verify
Burpee's story. That being so, the need to interview Carey to
verify Burpeels subsequent descriptions of the incident was not
exigent.

Before concluding this discussion, there are two points that
should be made. The first is that the entire problem concerning
the questioning of Carey might have been avoided had Herskowitz
not used the vague provocative term 11assault11  when characterizing
what had allegedly occurred between Burpee and Watson. What
Burpee described as allegedly having happened might have consti-
tuted a very minor civil assasult, but Herskowitz was talking to
people who think of assault as a criminal matter. Herskowitz's
choice of words was unnecessary and unfortunate. Second, as
subsequent events showed, Burpeels credibility is subject to
serious question to say the least. We do not wish to leave the
impression from anything said in this decision that we believe
even a minor civil assault occurred. It would be unfair for us to
leave such an impression and no such inference should be drawn
from this decision. Itis not our role to decide that question in
this case.

Finally, we wish to emphasize that questioning of union
officials against their will about information obtained from an
employee in the proper course and scope of the union official's
duties is a serious matter. In Waterbury we rescinded discipline
imposed on a union official who refused to divulge the information
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sought by the employer. In neither this case nor in Waterbur
there a need shown for make whole relief for the employee s--(+hIas
had spoken to the union official. Where the union official, over
his objections, did divulge such information, and the employee who
had made the communication to the union official become subject to
discipline based on the information involuntarily divulged to
management by the union official, we could void the discipline
imposed on that em loyee. Cf. Town of Watertown (Police),
Decision No. 1787 ?
(1985).

1979); Town  of Cheshire, Decision No. 2447

O R D E R

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Collective Bargaining for State Employees, it is

ORDERED, that the State

I . Cease and desist from ordering union officials to dis-
close to the State or its agents the content of any communication
made to such union official by a member of the  bargaining unit
represented by the Union, in confidence, for the purpose of
pursuing an objective which is the proper subject of such repre-
sentation.

II. Take the following affirmative action which we find will
effectuate the purposes of the Act:

(a) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees customarily assemble,
a copy of this Decision and Order in its entirety; and

(b) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200 Folly
Brook Boulevard, Wethersfield, Connecticut, within thirty
(SO) days of the receipt of this Decision and Order of the
steps taken by the State to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Craig Shea
Craig Shea

s/ Cornelius J. Scanlon
Cornelius J. Scanlon
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