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DECISION
and

DISMISSAL OF COMPLAINTS

On March 2, 1983, the American Federation of State, County and
Municipal Employees, Council 4, AFL-CIO (hereinafter AFSCME) filed with the
Connecticut State Board of Labor Relations (hereinafter the Labor Board) its
complaint in Case No. SPP-7801 alleging that with respect to.the  above
captioned bargaining units, the State of Connecticut (Executive Branch,
Judicial Branch, State College, State Technical College) (hereinafter the
State) had engaged and was engaging in practices prohibited by Section 5-272
of the State Employee Relations Act (hereinafter the Act) in that:

The Employer, State of Connecticut, by and through its agents,
representatives, and employees, unilaterally, without notice,
reduced the Insurance Benefits of the above listed bargaining
units. This action is in violation of COMeCtiCUt.General
Statutes 5-274, and in addition, constitutes a repudiation of
the collective bargaining agreements which set forth the level
of Insurance benefits.

On May 4, 1983, the Connecticut State Employees Association (herein-
after CSEA) filed its complaint with the Labor Board in Case No. SPP-7940
alleging that with respect to the Engineering, Scientific and Technical
(P-4) bargaining unit, the State had engaged and was engaging in practices
prohibited by Section 3-272  of the Act in that:

That the State has failed in its duty to bargain in good faith,
and has interfered with the exercise of collective bargaining
rights, in violation of C.G.S. 5-27?(a);  T-272  (1) & (4),  by
unilaterally altering terms and conditions of employment by
failing to "continue to enforce the health insurance coverage
in effect on June 30, 1981"  as required in Article 20 of the
P-4 Contract.

After the requisite preliminary administrative steps had been taken,
the two cases were consolidated for purposes of hearing and the parties
appeared before the Labor Board for a formal hearing on January 17,  1984.
All parties ware  represented and provided a full opportunity to adduce
evidence, examine and cross-examine witnesses and make argument. All
parties had filed written post hearing briefs by Xarch  28, 1984.

On the basis of the record before us, we make the following findings of
fact, conclusions of law, and dismissal of the complaints.

Findings of Fact

1 : The State of Connecticut's executive branch, judicial branch, state
college board of trustees and state technical college board of trustees are
employers within the meaning of the Act.
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2 . AFSCME is an employee organization within the meaning of the Act
.and at all times relevant to this case has been the exclusive bargaining
representative for the following bargaining units of state employees:
P-2 Social and liuman  Services; NP-3 Clerical; NP-4 Corrections; Judicial
Non-professional; State College Administratorss;  State Technical College
Administrators.

3. CSEA is an employee organization within the meaning of the Act and
at all times relevant to this case has been tie exclusive bargaining repre-
sentative for the P-4 Engineering, Scientific and Technical bargaining unit
of state employees.

4. Since sometime prior to 1979, and at all times relevant to this
case, the State has provided health insurance for its employees, including
the Blue Cross/Blue Shield Semi-Private Plan (BC/BS  Plan) pursuant to
collective bargaining agreements bet;Jeen  the parties.

5. The collective bargaining agreement-between the State and CSEA
covering the P-4 unit has provided in relevant part:

ARTICLE 20
GROUP HEALTH INSURANCE

Section One. For the duration of this agreement, the
State shall continue to enforce the health insurance coverage
in effect on June 30, 1981...  .

(Exhibit I)

The previous collective bargaining agreement for the P-4 unit contained the
same  language, but referred to June 30, 1979. (Exhibit 2).

6. The collective bargaining agreements between the State and AFSCME
covering the P-2 (Exhibit 3), NP-3 (Exhibit 3-A), Judicial non-professional
(Exhibit 14),  and the State College Administrators (Exhibit 3-D) have
provided essentially the same language as that contained in the CSEA P-4
collective bargaining agreement with respect to health insurance. Each of
these provide that the State "...shall  continue to enforce the health
insurance coverage...*' in effect at the beginning of the collective
bargaining agreement or that the State W . ..shall continue in force the
health insurance coverage..." in effect at the beginning of the collective
bargaining agreement.

7 . Similarly, the collective bargaining agreement between AFSCME and
the State Technical College Administrators' unit has provided tinat  the State
(1 . ..shall  continue in effect the present practice concerning group health...
benefits..." (Exhibit 3-E).

8. Also, the collective bargaining agreement between the State and
AFSCME covering the NP-4 unit (Exhibit 3-B) has provided that II[t]he  follow-
ing health insurance programs shall remain in effect... (b) Blue Cross/Blue
Shield insurance shall be... . ..the  Century Contract."
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9. The BC/BS  insurance plans were in effect for years between and
during each of the terms of each above-referenced collective bargaining
agreement and provided certain hospital emergency room.benefits  defined at
Section VI I. D. (1) of the insurance contract between the State and BC/BS
a s :

(1) Emergency Roon Care
Pull benefits, including all necessary Special Services as
set forth in Section VI, paragraph IA (2) will be provided
for the initial visit to the emergency room of a hospital,
provided that care is received within seventy-two (72)
hours following an accident or the onset of Serious and
Sudden Illness. For the purpose of this section, Serious
and Sudden Illness shall include, but not be limited to,
diabetic coma, fainting, sunstroke, hemorrhage and
convulsion.

(Exhibit 9)

10. On or about September 23, 1982, during the term of the above
referenced collective bargaining agreements, BC/BS  sent the following
guidelines on "Bmergency  Room Care for Serious and Sudden Illnesses11  to its
member hospitals and participating physicians:

Blue Cross & Blue Shield of Connecticut contracts provide
a benefit for outpatient emergency room care when such care is
received for an accident or the onset of a serious and sudden
illness. In order to qualify as a benefit, emergency room care
must be received within seventy-two (72) hours of an accident
or serious and sudden illness.

Interpretaticn  of the serious and sudden illness provision
of our emergency room care benefit has created some confilsion
on the part of members,  employee groups, and hospitals.
Typically, members believe a variety of ailments qualify as
serious and sudden illness. Employee groups have generally
tended to view us as somewhat liberal in interpreting what
constitutes a serious and sudden illness. Many hospitals have
concluded pain was the only criterion for coverage of serious
and sudden illness in emergency rooms.
.

In order to clarify the situation, we have prepared the
attached lists of diagnoses and symptoms. One list outlines
those diagnoses and symptoms that are generally paid and the
other outlines those routinely denied. Implementation of the
attached clarified guidelines will begin for admissions on and
after October 1, 1982.

Questions about the lists may be referred to your Provider
Relations Representative.

(Exhibit 4 J
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Basic benefits will routinely be provided for the following
diagnoses or set of symptoms:

Allergic Reactions, acute Hemorrhage
Appendicitis, acute ,Hypothermia
Asthma, acute attack Insulin Shock (overdose)
Chest Pains, severe Maternity complications, such
Choking as suspected miscarriage
Colitis Neurological Disorders, acute
coma Otitis Media  (acute with
Convulsions and/or Seizures severe pain, no age)
Dermatitis or Hives Pneumonitis or Pneumonia

(acute, extensive) Poisoning (including overdose,
Diabetic Coma drugs, alcohol)
Dropming,  near dro*,ming Psychiatric, acute
Drug Reaction Renal Colic (pain due to
Epistaxis (active nasal . to kidney stones)

bleeding) Respiratory Distress with Dyspnea
Fainting (acute breathing difficulties
Fever (103 and higher, 3 years or shortness of breath)

and under) Shock
Food Poisoning Spasms, .cerebral  or TIA, etc.
Frostbite Spontaneous Pneumothorax
Gallbladder, acute attack Strangulated Hernia
Gastro-intestinal conditions, Stroke

acute bleeding Sunstroke, heat stroke
severe vomiting and/or Tachycardia or Cardiac Arrytnmia
diarrhea with dehydration Urinary Infection, acute

Heart Attack, suspected symptoma-tic
Hemophilia, acute complications, cystitis

Hemarthrosis pyelitis
Thrombosis and/or Thrombo- pyelonephritis
phlebitis - acute Urinary Retention, acute

Unconsciousness Vision, acute disturbance

Other services which could be characterized as equivalent to the
above may be payable.

The following are examples of diagnoses/symptoms not routinely
covered .rithin  the outpatient benefit provision fFserious  and
sudden illness:

Bronchitis
Bursitis
Common Colds
Dental
False Labor
Headaches (migrane or other)
Pain

Contact Dermatitis - such as
that caused by poison ivy or
other contactants

Primary care for routine
illnesses or complaints

Sinusitis
Sore Throat
Stomachache or Gas Pains
Upper Respiratory Infection

(Exhibit 4-A)
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11. Prior to October I, 1982, the diagnoses/symptoms listed above as
"not routinely covered" were routinely paid by BC/BS  under the BC/BS  Plan
i= submitted by hospitals.

12. Since October 1, 1982, BC/BS  has acted in accordance with its new
guidelines resulting in denial of coverage for persons seeking emergency
room treatment for the diagnoses/symptoms listed in the guidelines as "not
routinely covered."

13. Each of the AFSCXE  and CSEA collective bargaining agreements
contain grievance arbitration provisions calling for binding arbitration by
a neutral third party arbitrator of disputes concerning application of the
collective bargaining agreement.

Conclusions of Law

1. The State was not shown to have repudiated its collective bargaining
agreements with AFSCME. '&ether  the,State  has breached these agreements is
a question over which we have no jurisdiction.

2. The State was not shown to have made, or conspired with Blue Cross/
Blue Shield to effect, the change in emergency rocm  benefits. Accordingly,
the Unions have failed to show a prima facie case of a violation of the Act
by unilateral change.

- - -

Discussion

I. Repudiation of Contract

AFSCME claims the State has repudiated the collective bargaining agree-
ments covering AFSCIJG's units and thereby failed to bargain in good faith
and committed a prohibitid  practice, In our case law, we have identified
three different ways in which repudiation of contract may occur and an
employer thereby be found to have violated the Act:

The repudiation of contract doctrine arises from the princi-
ple that the duty to bargain in good faith is not limited to oniy
that time when the parties are negc+;.iating  a formal contract, but
also includes the obligation to carry out the terms of the formal

Connecticut (r
1790 li9791: I

contract in good faith. TOICC of Trumbull, supra; State of. . . '30i~trolier),
-.- .-

swra;  Town of Plainvie,  Dec. No.
-2--1p.-A.-.-v i=ommuniFE3.16  Zare. Inc.. Dec. No. 1771

(~~&*&&in~~3:~  3ard  of‘xducation,  kc.  No.  1717  (ig+Gji
aff'd  in Southington  Edccaticn  Association v.  Connecticut Stat
Board of Labor %lations,  et al, Dk. No. 229312, Superior Cour
Hartford/Rew  Britain (llovember  28, 1980); North Branford  Board
Education, Dec. !;o.
No. 1657 (19767);

1659  (1378); Derby Board of Education, Dee
City of Stanford, Dec. No. 1052 (1971). In

these cases, we have found that there are three ways in which

e
of

.

repudiation of contract may occur. The first is where the
respondent party has taken an action based upon an interpretation
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of the contract and that interpretation is asserted in subjective
bad faith by the respondent party. Town of Plainville; Southing-
ton Bd. of Ed., surra. The second is where the respondent party
has taken an acteased  upon an interpretation of the contract
and that interpretation is wholly frivolous or implausible. Town
of Plainville; Southington Bd. of Ed., supra. The third type of
repudiation of contract does not involve assertion of an inter-
pretation of the contract by the respondent, but instead, the
respondent either admits or does not challenge the complainant's
interpretation of the contract and seeks to defend its action on
some collateral ground which does not rest upon an interpretation
of the contrac+ bY e.g., financial hardship, administrative diffi-
culties, etc. If the respondent's defense does not excuse its
actions, we will find repudiation if the respondent's action was
contrary to its clear contractual obligation. Hamden  Community
Child Care; ljortii  Eranford Board of Education; City of Stamford,
supra.

Hartford Federation of Teachers,
Decision No. 2741 (1982)  at p. 4.

The only circumstance where we have found repudiation of contract proven by
a complainant is in the third category  of reDudiation. Hamden  Communitv
Child-Care, Inc., Decision !?o.
Decision No. 1717 (1979);

1777 (i979);  Southington Board of Education,
Worth  Branford  Board of Education, Decision No.

1659 (1978); City of Star_ford,  Decision Xo.  1052 (1971). With respect to
the first category, we have  emphasized the difficulty of proving that type
of repudiation and drahll  a sharp distinction from disputes purely  involving
differences over the interpretation of a collective bargaining agreement.
In Town of Plainville, Decision No. 1790 (1979), we discussed this distinc-
tion in both the context of unilateral change (covering much the same ground
as in Derby Eoard of Education, infra).and  the repudiation of contract
doctrine:

We have consistently held that conduct of an employer does
not constitute a failure to bargain in good faith (and therefore
a practice prohibited by the Act) merely because it may consti-
tute a breach of contract. See, e.g., Wallingford Bd,  of Ed.,
Case Ho. TPP-$334, Dec. No. 1714 (1979); Trumbull Bd. of Ed.,
Case No, TPP-4021, Dec. No. 1632 (1978). That being so this
Board lacks jurisdiction to construe or interpret a contract
where a complainant can show nothing beyond a mere breach under
the interpretation which he espouses. It does not follow,
however, nor is it true, that this Eoard lacks jurisdiction to
construe a contract .under  all circumstances. There are at least
two kinds of situations where this Board can and should construe
a contract to determine whether there has been a prohibited
practice.

One such case is that where an employer's conduct consti-
tutes a prima facie violation of the Act without regard to the- -
contract and where the employer seeks to justify that conduct
on the ground that it is permittetl.  by contract. Where, for
example, an employer has changed unilaterally an existing
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.condition  of employment during the term of a contract, that
unilateral change constitutes a prima facie refusal to bargain- -
in good faith and a practice prohibited by the Act. Town of
Newington, Case No. MPP-2383, Dec. No. 1116 (1973). It is not
such a violation of the Act however if the employer can show
that his conduct was permitted by the contract. Town of
Newington, supra. Where the employer makes such a claim in this
context this Board has jurisdiction to determine the merits of
the claim and in doing so to construe or interpret the contract,
though the Board may, in its discretion, defer to arbitration as
the preferred tribunal for determining questions of this nature.

In the present case this basis for exercising jurisdiction
is lacking. The Town's conduct involved no unilateral change of
existing conditions; it was in no way improper unless it was a
breach of contract.

There is at least one other case where the Board will have a
very limited jurisdiction to construe a contract, i.e. where a
complainant charges the employer with repudiation (as distin-
guished from mere breach) of contract. City of Stamford (Rd. of
Ed.), Case No. MPP-2182, Dec. No. 1057  (1973);  North Branford

Bd. of Ed.,- Case No. TPP-4406, Dec. No. 1659  (1978).

Repudiation is something beyond mere breach, It may be
shown by words of repudiation accompanying a breach or by the
existence of subjective bad faith but neither of these has been
shown in the present case. It may also be shown by evidence of
a clear breach of unambiguous words of a contract. City of
Stamford, supra; Southington Bd. of Ed., Case No. TPw3?yDeo.
No. 1717 0-e

Where such a claim is made this Board must, of course, look
at the contract to see whether the employer's conduct may be
justified by any plausible construction or interpretation of the
contract. To that extent it has jurisdiction to interoret the
contract - but to that extent only. Once we have determined
that the employer's construction is plausible (i.e. the kind a
reputable lawyer might urge with a straight face) then  the claim
of repudiation must fail. All that would remain is a claim for
mere breach of contract and that does not constitute a violation

of the Act. Of,course  the employer may be brought to book for a
breach of contract but not in this tribunal unless the breach
also amounts to a repudiation (or entails the failure of an
affirmative defense to a prima facie violation of the Act
apart).

- -

(footnote omitted) Town of Plainville, pp. 5-6.

In the present case, each party offers an interpretation of the Con-
tracts to support its position. So the third category of repudiation is not
implicated in this case. Also, there is no evidence apart from the State's
proffered interpretation of the Contracts to show that the State's position
is held in subjective bad faith. Therefore, only the third type of repudi-
ation is at issue in this case. We must therefore determine whether the

-8-



State's interpretation of the Contracts is wholly implausible. Only if that
standard is met can AFSCME prevail in this case.

Essentially, AFSCME's  claim is that the contractual provisions set forth
in findings of fact five (5) through eight (8) are a guarantee by the State
that employees will continue to receive the level of benefits actually in
force under the insurance coverages in effect at the time the collective
bargaining agreenents kiere  executed. In other words, it is AFSCME's  posi-
tion that the contract language requires the State to be self-insured (i.e.
that the State pay directly fo,p the benefits itself) if the carrier stops
approving the level of benefits previously accorded. On the other hand, the
State argues that the appiicable  provisions of the collective bargaining-
agreements in question only require the State to'purchase the policies that
provide for the coverage in effect when the collective bargaining agreements
were executed. It is the State's position that the collective bargaining
agreements do not make the State .liable for the obligations of the carrier
to the insured employees.

It is clear to us that the interpretation of the collective bargaining
agreements offered by the State is not wholly implausible. 'rlhether  the
State's  interpretation of these collective bargaining agreenients  is correct
is not for us to decide. Town of Plainville, supra.

Finally, we emphasize there is no evidence that the State holds its
interpretation of the Contract in subjective bad-faith. As the cases
discussed abave  make clear, an employer who bases action or inaction on a
plausible interpretation of the contract, but who holds that interpretation
in subjective bad faith will be found to have repudiated the contract. If
there were any substantial evidewe  that the State asserts its interpreta-
tion in subjective bad faith, we would not hesitate to find repudiation.
However, on the record presented there 'i s nothing to support any conclusion
other than that the State holds its interpretation in good faith.

II. Unilateral Change

AFSCME and CSEA both claim that there has been a unilateral change in
conditions of employment involving a mandatory subject of bargaining. In
making these claims the unions rely on our long line of cases holding that
an employer's unilateral change in an exist,ng  practice concerning condi-
tions of employment that constitute a mandatory subject of bargaining will
be a violation of the employer's duty.to  bargain. To establish a prima
facie case, the union must show that the employer has izade  such a change.
Cityof  Torrington, Becision  No. 2172 (1983); Tohm of Clinton, Decision No.
2168 (1982); Zast  Haven %srd  of Education, Decision Nc
of Norwich;

r2066  (1981); City
De(w.of  East Haven, Decision No. 1937

11980);  Redding  Board of Zducstion,  Decision No. 1922 (1980);  State of
Connecticut ( Comptroller , Zecision  No. 1871 (1980);  Town of Plainville,
Decision Nom  Scuthington  Board of Education, Decision No. 1717
(1979):  Trumbull Board of Education. Decision No. 1632 !1978):  Town of
Newington  Board of Education, Decision No. II16  (197;),‘afh1d'in  Town of
Newington Board of Education v. Connecticut State Board of Labor Relations,
No. 109307  Court of Common Pleas, Hartford County (December 11, '1973).

-9-



There is no doubt that the subject of medical benefits is a mandatory
subject of bargaining. See e.g., C. J.  Morris The Developing Labor Law, 2nd
Edition BNA (1983) pp* 7'80-786. Additionally, it is perfectly clear from
the record that BC/BS  ,formerly routinely provided emergency room benefits
for the diagnoses/symptoms listed at the end of its September 1982 guide-
lines and that BC/BS  stopped providing such benefits. The record shows that
as a result the employees in the bargaining units in question have suffered
a reduction in emergency room benefits.

In the cases cited above we have always stated that the .employer
violates the Act when it makes a unilateral change. Our rule could not be
otherwise, because the-&t  only prohibits actions by employers or employee
organizations and it is only employers or employee organizations over which
we have jurisdiction. In the present case, it is uncontroverted that it was
Blue.Cross/Blue  Shield, not the State who made the change in question.

However, the unions argue that the collective bargaining agreements make
the State responsible for changes made by BC/BS  and therefore obligated the
State to continue the former  level of benefits on a self-insured basis when
BC/BS  refused to provid"0 the former level of benefits. The unions' claim in
this regard is not based on any practice by which insurance carriers have
reduced benefits in the past with the State making up the difference in
benefits by self-insuring. There has been no such practice because the
present situation is the first instance of reduction in the level of bene-

fits by a carrier. Rather, it is the unions' claim that the terms of the
collective bargaining agreements make the State responsible for the change
made,by  the carrier and require the State to make up the difference in
benefits by self-insurance, The !Jnions'  argument  is a claim that the State
has breached the collective bargaining agreements. This Board, the NLRB,
and the courts have repeatedly and unequivocally held that breach of a col-
lective bargaining.agreement  is not an unfair labor practice or prohibited
practice, but is instead exclusively "grist  for the grievance arbitration
mill"  which is the parties' chosen forum for determination of private rights
under collective bargaining agreements. We have no jurisdiction over such
questions. City of New Britain, Decision No. 773 (1967),  aff'd  in Local
1186 v.  Connecticut State Board of Labor Relations, 159 Conn. 46 (1970).
In Derby Board of Education, Decision No. 1657 (1978), we stated:

Our only proper function... . ..is to determine whether there has
been a violation of the applicable labor relations statute. In
making such a determination we may have occasion to construe the
collective bargaining agreement between the parties and where
that is the case we have jurisdiction to make that construction.
Thus where an employer unilaterally changes substantial condi-
tions of employment during the term of a contract, that action is
prima facie a refusal to bargain in good faith and a violation of- -
a labor statute. Newington Bd. of Ed., Case No. MPP-2383, Dec.
No. 1116 (lgn)...  .

x x x

The present case is governed by different principles. We
have consistently held that conduct which does not violate the
Act in any other way, does not constitute a violation merely
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because it may be a breach of contract. Trumbull Bd. of Ed.,
Case No. TPP-4021,  Dec. No. 1632 (1978); Windsor Bd. of Ed.,
Case No. TPP-4078, Dec. No. 1644  (1978).

(emphasis added) Derby Bd. of Ed., at p. 3.

Accordingly, we must dismiss the unions' claim that the State made an
illegal unilateral change. Clearly there was a change, but it was made by
BC/BS,  not the State. i&d  the State as employer conspired with BC/BS  to
make the change in benefits, t'nere  would be a violation of the Act. There
is no evidence in the record to show this was the case. Absent such evi-
dence, the question of whether the State was legaily responsible for the
change made by BC/BS  is purely a question of breach of the collective
bargaining agreements.

.ORDER

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the State Employee Relations Act, it is

ORDERED, that the complaints filed herein be, and the same hereby
are,diomissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor i4. Ferrante- -
Victor M. Ferrante, Chairman

s/ Patricia V.  Low
Patricia V. Low

s/ Cornelius J. Scanlon
Ccxelius  J. Scanlon
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