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DECISION
DIS!!!ISSAL  OF COMPLAINT

and
MODIFICATION OF UNIT

In February, 1984, the Waterbury Fire Fighters Association, Local 7339
(Union) filed with the Connecticut State Board of Labor Relations (Labor
Board).a  complaint pursuant to Section 7-471(4)  of the Municipal Employee
Relations Act (the Act) alleging that the City of Waterbury (the City) had
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violated Section 7-470(a)(6) concerning the reassignment or transfer of
dispatchers. In essence, the Union charges that the City has violated a
settlement agreement involved in a prior petition by transferring uniformed
fzrefighters  from dispatching positions and by related conduct.

On July 25, 1984, the City filed a petition seeking modification of
the existing unit of "uniformed and investigatory" members of the Waterbury
Fire Department to exclude the position of Dispatcher - Fire Department.*

After the requisite preliminary steps had been taken and the cases
consolidated for hearing, the parties appeared before t'ne  Labor Board for a
hearing on June 20, 1985. The parties vere  represented at the hearings and
were provided a full opportunity to adduce evidence, examine and cross-
examine nitnesses, and make argument.= The parties also submitted a stipu-
lation of facts concerning some of the matters. involved herein. Written
post hearing briefs were filed by-both parties, the last being received on
September 9, 1985.

Findings of Fact

1. The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the
Act. For many years it has represented a bargaining unit consisting of the
City's  uniformed and investigatory'fire fighters with certain exclusions.
Hereinafter this will be called the fire fighters unit.

3. There also exists in the City a so-called "white collar"
bargaining unit represented by the Waterbury City Employees Association,
Inc.-C.S.E.A., Inc. (the Association/CSEA, Inc.).

4i In,1977  the City filed a petition in Case Noi KEE-39?2  seeking
removal from the fire fighters unit of those eight uniformed fire fighters
who were performing dispatching work in the Fire Department Emergency
Reporting Center (ERC). At that time there ~3s  also one female non- ..
uniformed dispatcher, Delores Downes Grady, working in the ERC. Grady was a
member of the "white collar" bargaining unit.

5. During the course of the August 197'7  hearing concerning the
petition in Case No. MEE-3972, the City and the Union reached an agreement-
on the record. The Labor Board accepted the stipulation and upon the
request of the parties, terminated the hearing. No decision was rendered.by
the Labor Board.

* It also sought exclusion of certain other positions which were no longer
at issue at the time of hearing.

** Although the Waterbury City Employees Association, Inc. wa$  naied'by  the
City in its petition as having a possible interest and was sent notice of
the original petition, it did not intervene in these proceedings.
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6.  The 1977  stipulation centered around an agreement to bargain
concerning the wages, hours and working conditions of a new bargaining unit
position of "fire fighter-dispatcher n to be occupied initially by the eight
uniformed dispatchers. The parties agreed to give Grady the option of being
in the fire fighters unit. The stipulation further provided that the fire
fighters could stay in the dispatcher jobs (being "grandfathered")  and that
they couldn't be transferred unless they so requested or had been doing the
dispatching work inadequately. Further, the stipulation described a mecha-
nism (primarily of attrition) by which the ERC would eventually be staffed
in part by four occupants of the new "firefighter-dispatcher" bargaining
unit position and by Grady. While the evidence is somewhat confusing on
this point, it appears that the parties both concede that under the
stipulation, both contemplated 9 positions, 4 filled by those in the rank of
firefighter and 5 by individuals (still called firefighter-dispatcher) who
do not hold firefighter rank.

7.  The agreed-upon negotiations between the City and the Union began
in September 1977. The Association/CSEA, Inc. subsequently joined the
negotiations.

8 . On April 6, 3978,  faced with the Association/CSEA's  position that
Grady should remain in the white collar unit, the City filed another peti-
tion in Case No. MEE-4438. The City sought determination of whether all
present and future dispatchers should be in the fire fighters unit and
sought an election to determine Grady's unit placement.

9. On May 10, 4978, the City, the Union, and the Assocfation/CSEA,
Inc. signed a Recognition Agreement agreeing to expand the fire fighters
unit to include the dispatcher position then held by Grady. The City
withdrew the petition "without prejudice."

TO.  On May 28, 1978,  City Negotiator John Phelan.wrote  a letter to
Board Agent John Kingston with copies to the Union and the Association/CSEA,
Inc. The City observed that it understood that under that agreement only
when all dispatchers were civilians would CSEA, Inc. not be barred by the
recognition agreement and therefore only then entitled to file a petition.

11. In October 1979,  the City and the Union executed an "Addendum"
adding new cortract  provisions to their existing contract. The Addendum
referred to the prior recognition agreement and noted the unit's inclusion
of "any future dispatchers hired by the City who are not firefighters in
rank or in work assignment or work responsibility." It also provided for a
new Section 5 of Article XVII of the 1977-80  contract. In summary, this new
Section 5 provided that within a described time period the Chief might
transfer from the ERC to a firefighting company four incumbent dispatchers
who hold the rank of firefighter.

12. The Addendum also excluded "investigatory personnel who occupy the
posiUon  of dispatcher - Fire Department" from hypertension benefit provi-
sions, and also worded the exclusion by reference to "those employees who '
perform dispatching work and who do not hold the rank of firefighter."
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13. The "white collar" contract (1980-1983)  in footnote 1, page 2,
notes that the Association/CSF.A,  Inc. agreement to transfer the Dispatcher I
position to the fire fighters unit was made:

with the express understanding that in the event that sometime
in the future the Emergency Reporting Center of the Fire Depart-
ment is staffed entirely by Dispatchers-Fire Department (as that
term is defined in the.said  Addendum) and none of the personnel
performing dispatching work in the Emergency Reporting Center is
a, and holds the rank of, Firefighter, then in that event this
Union reserved the right to file any appropriate petition with
the Labor Board to claim that these dispatching positions
properly belonged in this Bargaining Unit."

14. The Fire Fighters Union-City contract for 1980-83  was the 'result
of a binding arbitration award, and since there was no agreement between the
parties it included an award in Article XVII, Section 5. The award
basically provided that the Chief had the right to transfer fire fighters
out of the ERC to fire fighting companies.

15. Such was the last best offer of the City, prompted by a law suit
filed by Grady alleging sex discrimination. At this time there were female
civilian dispatchers and male dispatchers holding the rank of fire fighters
who were earning at different wage rates. Before making this last best
offer, the City concluded that it must staff the ERC with either all
civilians or all fire fighters to avoid "equal pay" suits. It chose to use

all civilians and made the last best offer to allow for the removal (by
transfer) of the fire fighters. This last best offer, although for the
1980-1983  contract, apparently was,  made in 1982.

16. The‘1983-1986  contract between the City and the Fire Fighters
Union contains the same exclusion of "investigatory personnel who occupy the
position of dispatcher-fire department" from hypertension benefits as did
the 1979 Addendum. By footnote there and in the recognition clause, the .
contract refers to the fact that the instant pending petition may determine
the inclusion or exclusion of the position from the fire fighters unit.

17. On February 3, in Special Order r4'8402,  the Fire Chief transferred
Fire Fighter John Brown from the ERC, which rias  within the Bureau of Fire
Alarm, to the Bureau of Administrative Services effective March 5, 1984
'(effective date later changed to March 8, 1984). Apparently this involved a
transfer to a clerical position.

18. On February 14, 1984,  Fire Fighter Brown requested transfer to a
fire fighting division.

19. The instant complaint was filed in late February 1984 contesting
the transfer on the ground that it was contrary to the 1977 agreement not to
transfer incumbent dispatchers without their request or consent.

20. On March 6, 1984,the  Fire Chief cancelled Brown's reassignment
and transferred him to a fire fighting company effective March 7, 1984.
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2 1 . In July 1984, the City filed the instant petition in Case No.
MEE-8774.

2 2 . During 1984  and 1985, uniformed fire fighters were not regularly
assigned to the ERC as dispatchers, but did work overtime several times per
month when "Dispatchers-Fire Department" were unavailable.

23. As of the time of the hearing in the instant cases in June 1985,
there were nine non-uniformed "Dispatchers-Fire Department" in the ERC.
They are still being treated as within the fire fighters unit.

24. Subsequent to April'l, 1982, all uniformed fire fighters were
transferred out of the ERC by the Chief pursuant to Paragraph 128, Article
XVII, Section 5 of the 1980-1983  Contract and/or Paragraph 125, Article
XVII, Section 5 of the 1983-1986 Contract.

Conclusions of Law

1. A refusal to comply with a settlement agreement reached in
relation to a petition pending before the Labor Board constitutes a breach
of.the  duty to bargain in good faith and a prohibited practice.

2. The City's conduct concerning transfer of uniformed firefighter
Brown did not entail a failure to .comply  with a prior settlement agreement
in violation of the Act and did not constitute a prohibited practice.

3.  The City's assignment .of dispatching work to all civilian
dispatchers did not violate the Act as a failure to comply with a prior
settlement agreement.

Discussion

The history of Waterbury's fire dispatchers has been long and
detailed. That history bring3 us here to where we must decide two separate
issues, one raised by the petition and the other by the complaint. However,
we note that the parties' overall aim seems to be that this Board clearly
set forth the correct unit status of the dispatchers working in the
Emergency Reporting Center (ERC). The first issue, which arises under the
City's petition, is whether the civilian dispatchers working in the ERC are
to be excluded from the fire fighters unit currently represented by the Fire
Fighters Union. The issue raised on the face of the complaint is whether
the transfer of Fire Fighter Brown violated the Act as a refusal to comply
with a prior settlement. However, the Union in its brief seems to reveal a
somewhat different direction to the complaint, as will be discussed further
below.

The.Petition

Turning to tne petition, we first address the Union's argument that
the City is barred by the 1977 settlement agreement or stipulation.in  Case
No. MEE-3972 from petitioning for exclusion of the civilian dispatchers. In
the Union's view, this.Board's  "acceptance" of the stipulation constituted a
decision by the Board that 'dispatchers-fire department" were (and were
permanently) in the firefighters bargaining unit. Such a Board,decision  is
claimed to bar a current unit exclusion of the dispatchers.
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We wish to make it clear that the Board's "acceptance" of a settlement
or stipulation, even where it is on the record, is not a Board decision nor
in any way a statement by the Board of the propriety of the parties' agree-

.ment. Only with a review of the facts, a review precluded by the very
nature of most settlements, could we pass judgment on the parties' resolu-
.tions. Therefore, ordinarily we "accept."  settlements without judging.them.
Such is compatible with our policy of encouraging the parties to settle
their own disputes without Board review or decision. City of Bridgeport,
Decision No. 2075-A (1982); City of Xorwich  V. Norwich Fire Fighters, et al,
173 Corm. 210, 219 (1977): This is not to say that the Board is bound
always to accept a settlement even if it flies clearly in the face of

statutory rights. Such a settlement would be infrequent. In any event
there was no Board decision here.

However, the Union argues that the City is also barred from petition-
ing for exclusion of dispatchers by its O-XI-I  agreement in 3977 to include the
dispatchers in the fire fighters'unit. In the Union's view, the current
petition destroys the integrity of the original agreement resolving the
first petition. Our doctrine concerning "bars" to petitions seeking modifi-
cations of units has evolved to the present rule which distinguishes between
positions whose unit s-t;atus  is dictated by statutory provisions and those
which are not. 'Where the position at issue is expressly included or
excluded by the Act, the parties' prior agreement simply does not serve as a
bar to our determination of unit status. 'Xhere  the placement of the posi-
tion (or the category of positions) is not specified in the Act, then the
parties are bound by the terms of unit placement found in the recognition
clause of a current contract unless:

n . ..they can make a showing (1) that would relieve them of the
obligation of the provision under prevailing legal or equitable
principles, or (2),that  would reveal a conflict betideen a
contractual provision and the policies of the Act, or (3) that
would indicate a change of circumstances which would render the
contract provision substantially less compatible with the
policies of the Act than it was initially."

East Hartford Board of Educatiz,  Decision No. 1980 (1981).

See also City of New Haven, Decision No. 2034  (1981).

In this case the statute requires that the fire unit be "a single unit
for each Fire Department consisting of the uniformed and investigatory
employees of each such department." 7-471(3). The statute dictates unit
placement expressly, so there can be no bar to our determination. In the
absence of any bar to this petition, we must turn to our determination of
the correct unit placement of the civilian dispatchers as they currently
exist. It is our duty to make those placements according to reality and
statutory criteria even if in the past the parties have not always followed
those criteria.

The City points out here that we were not presented with enough
evidence to determine unit placement on the basis of community of interest.
Really no evidence detailing the civilian dispatcher's job was presented.
But here our inquiry must focus on the statutory provision concerning fire
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units, not community of interest. The statute requires that the fire unit
'be "a single unit for each Fire Department consisting of the uniformed and
investigatory employees of each such Fire Department." Section 7-471(3)  of
the Act. We have always interpreted this to mean that if employees are
either investigatory or uniformed they will be contained in the single fire
department unit. Torof  Weston, Decision No 23'79  (same statutory language
for police departments). Not all investigatory fire employees are uniformed
and not all uniformed fire fighters are,  investigatory. Contrary to the
City's interpretation, unit inclusion is not restricted to .those  who are
both uniformed and investigatory. But an employee must be one or the other
to.ba  in the firdepartment  unit.

Here it is clear from the facts, and the parties concede, that the
civilian dispatchers are not uniformed. While the record is empty of
evidence of their actual duties, our experience dealing with fire depart-
ments over the years justifies our taking administrative notice of the
nature of civilian dispatchers' work. Ordinarily civilian dispatchers
simply do not perform investigatory work of the nature contemplated by the
Act. They take incoming calls, identify the need for fire department
assistance and aid in dispatching that assistance. They do not investigate
beyond this superficial contact. The investigatory work specified by the
Act is work performed in greater depth, for example like that often conduc-
ted by fire marshalls. The sole evidence presented by the Union to support
the characterization of these dispatchers as "investigatory" was the use of
that label in their contracts. Such a label, without any evidence that
there is basis in fact for the label, is insufficient to counter our
presumption that civilian dispatchers are not investigatory.

Given our conclusions that the civilian dispatchers are neither
uniformed nor investigatory, we have no choice under statutory 'criteria but
to exclude civilian dispatchers from the fire fighters unit.. The history of
their inclusion is not sufficient to overcome the statute.

The Prohibited Practice Complaint

It is difficult in this case to focus on just what the Union alleges
to be a prohibited practice because it seems to have changed over time.
Moreover, the current allegation is not clearly set forth.

The'original complaint charged a specific violation of a statutory
section - Section 7-470(a)(6) of the KEBA,  prohibiting refusal to comply
with grievance settlements or arbitration settlements or awards.* Far
purposes of this decision we treat the Union's claim that the City has
refused to comply with the settlement of the original petition in Case No.
MEE-3972 as based on our doctrine that refusal to comply with a settlement
reached in relation to a case pending before this Labor Board constitutes a

* The statute states "Municipal employers...are  prohibited from: . . . (6)
refusing to comply with a grievance settlement, or arbitration settlement,
or a valid award or decision of an arbitration panel or arbitrator rendered
in accordance with the provisions of Section 7-472."
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, . Iprohibited  practice, albeit one arising from the duty to bargain in good
faith. This principle is set forth in the context of a prohibited practice
complaint in City of Bridgeport, Decision No. 2075-A. See also City of
Hartford, Decision No. 2175, and Town of Rocky Hill, Decision No. 2lO4.  We
conclude that it is equally applicable to settlements reached in the context
of petitions.

According to the language of the prohibited practice complaint, the
Union charged on February 22 that the February 3, 1984 transfer of Fire
Fighter/Dispatcher Brown violated the settlement reached in Case No. MEE-
3972. As relief, it sought in part an order that incumbent Fire Fighter/

Dispatchers be kept in the Bureau of Fire Alarms (i.e. as dispatchers).
However, the stipulated facts show that the February 3, 1984 transfer order
was rescinded and Brown was transferred in early March to a fire fighting
company pursuant to his own February 14 request. Brown's March 1984 trans-
fer seems to conform with even the 1977  agreement since it was requested.
In light of that, and since the earlier February 3 transfer order (which
Brown apparently did not consent to since it was not to a.fire  fighting
company) was cancelled and not effectuated, it is hard for us to understand
how the 1977  agreement was violated. But regardless, the 1977  agreement
concerning transfers had been modified by subsequent bargaining and binding
arbitration. That modification clearly pertained to the transfer issue,
which is the matter involved in Brown's case. Brown's transfer was per-
mitted by the provisions of the contract in effect (and perhaps also even by
the 1977 agreement).

This disposes of the issue specified in the complaint. However, there
still is a more elusive claim of the Union, implied in its brief but not
clearly expressed, that the.City  has violated the Act by assigning the work
to all civilian dispatchers, rather than limiting it to four or five
civilians described in the original settlement agreement. Part of the
Union's rationale seems to be tnat  the new contract language only dealt with
transfers of uniformed fire fighters and never changed the provisions about
the Dispatcher-Fire Department. We surmise that this is also viewed as a
refusal to comply with the original settlement.*

Based on the circumstances surrounding the original agreement and
later events, we believe that when the contract provisions were changed to
allow transfer of uniformed dispatchers holding the rank of firefighter, the
parties recognized that additional civilian dispatchers would be hired to do
the work.' In support of this conclusion, it is noted that as early as 1978
the Association/CSEA  and the City were commenting about the eventuality that
the ERC might be staffed entirely by civilian dispatchers. The Fire
Fighters Union was aware of these discussions. The status of the uniformed
dispatchers and the civilian dispatchers were so intertwined and so altered
by the contract modifications that we do not see any illegal failure to
comply with provisions of the 1977 settlement agreement. Since we do not
find a violation of the Act, the complaint is dismissed.

* At other times the prohibited practice claim seems to be, or include an
argument that, whatever else might be changed, the unit status of the
civilian dispatchers could not be changed. This claim is disposed of by our
resolution of the petition which removes the civilian dispatchers from the
bargaining unit.



Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor,Relations  by the Municipal Employee Relations Act, it
iS

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

Modification of Unit

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
i s

DECIDED and DETERMINED, that

I . The civilian dispatchers employed in the Fire Department by the
City of Waterbury are excluded from the unit of uniformed and investigatory
employees of the Fire Department recognized as appropriate by the City of
Waterbury and Local 1339, IAFF.

CONNECTICUT STATE BOARD  OF LABOR  RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

.s/  Margaret A. Lareau
Margaret A. Lareau

T O :

The Honorable Joseph J. Santopietro
Mayor, City of Waterbury
City Hall Annex CERTIFIED (RRR)
236  Grand Street
Waterbury, CT 06702

John F. Phelan, Esq.
City Hall Annex
236  Grand Street
Waterbury, CT 06702

John Grennan, Staff Representative
I.A.F.F.
79 Elaine Drive CERTIFIED (RRR)
Bristol, CT 06010

Peter Carozza, President
Local 1339, I.A.F.F.
P. 0. Box 3125
Waterbury, CT 06702
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