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DECISION and ORDER

On February 23, 1984, Local 1338  of Council #4, AFSCME, AFL-CIO (Union)
filed with the Connecticut State Board of Labor Relations (Board) a com-
plaint alleging that the City of Bristol (City) had engaged and was engaging
in practices prohibited by the Municipal Employee Relations Act (Act) in
that:

(4 Local 1338 filed a grievance, seeking Martin Luther King's
Birthday as a holiday, sometime in January, 1984;

(b) on January 25, 1984, officers of Local 1338  met with the
Mayor at the third step of the grievance procedure and
reached an agreement in settlement of the grievance;

(4 despite this agreement, the Mayor, by letter of February 3,
1984, notified the Union that the City would not fulfill
its obligation under the agreement.

REMEDY SOUGHT: Full and Comprehensive Statutory Relief including
an order to cause the City to abide by the
grievance settlement reached on January 25, 1984.



After the requisite preliminary steps had been duly taken, the matter
came before the Board for a hearing on February 11, 1985, at which time the
parties appeared, were represented by counsel, and were fully heard. Both
parties filed written briefs. On the whole record before us, we make the
following findings of fact, conclusions of law, and order.

Findings of Fact

1 . The City of Bristol is a municipal employer within the meaning of
the Act.

2 . Local 1338 of Council #4,  AFSCME, AFL-CIO, is an employee
organization within the meaning of the Act and at all times material has
been the exclusive statutory bargaining representative.

3.  The Union and the City are parties to a Contract.

4.  The Contract in effect at the time of the Union's complaint
provides for a grievance procedure which states in Article VII the following
pertinent language:

ARTICLE VII
GRIEVANCE PROCEDURE

i':l  The following Grievance Procedure shall be used by all
parties to this Agreement, utilizing all steps of the procedure
that may be needed to conclude any alleged grievance as it -
pertains to this contract. T'ne  only grievance that will be
recognized are those that are initiated within ten (10) working
days of the aileged  infraction. It is understood that either
the employee, the Union, or the City can represent themselves,
end/or have representation of their choice:

7:l.l Step One-- The aggrieved shall orally discuss the
alleged grievance with his responsible supervisor. Such oral
grievance shall be orally settled within two (2) working days or
it shall be reduced to writing by the aggrieved.

7:1.2  Step Two-- The aggrieved must submit the written
grievance to the Department Head within five (5) working days of
the first step answer if it is not satisfactorily settled. at the
first step. The grievance must be answered in writing within
five (5) working days of receipt of the grievance.

7:1.3 Step Three- Should the grievance not be settled
satisfactorily at step two, it shall be submitted to the 14ayor
or his designee within five (5) working days of step two
answer. A meeting shall be scheduled within ten (10) working
days of receipt of request and the ?ersonnel  Director shall
answer grievance in writing within ten (10) 'working days of the
meeting.

(Exhibit 3)
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5. The Contract also provides for paid holidays as authorized in
Article IX below:

ARTICLE IX
HOLIDAYS

9:l The City shall provide the following paid holidays for
its employees:

New Year's  Day Independence Day Thanksgiving Day
Lincoln's Birthday Labor Day l/2  Day December 24
Washington's Birthday Columbus Day Christmas Day
Good Friday Veteran's Day l/2  Day December 31
Memorial Day

Any day declared by State, Federal, or Local government as a
special holiday or day of mourning for its employees. This
provision does not cover additional holidays negotiated by other
bargaining units or situations beyond the control of the City
such as storm, flood, or other natural disaster.

(Exhibit 3)

6.  On January 16, 1984, Norman Madore,  the Union's Vice President and
Chairman of the Grievance Committee, filed a grievance seeking the previous
day (Martin Luther King Day) as a holiday pursuant to Article IX of the
Contract.

7. The stated grounds for the grievance was that the State of Connec-
ticut had recognized Martin Luther King Day as a State holiday in 1984  and
the Bristol Board of Education had given the holiday to its employees. The
grievance requested double time pay.

8. The Union filed the grievance at Step II on the belief that since
the grievance pertained to the entire unit, a hearing at the department head
level was not appropriate.

9. Under the Contract, a Step II grievance is filed with the City's
Personnel Director. At the time of this filing, there existed a vacancy in
the position and the City's Mayor, Michael Werner, was acting in that
capacity.

10. Werner responded to the Union's grievance by denying it on January
16,  1984.

11. On January 25, 1984, the Union was scheduled to meet with Mayor
Werner for the purpose of discussing pending arbitration cases.

12. On January 25, 1984, prior to that meeting, Werner requested his
secretary to call Otto Winters, the Union President, and Madore  and ask them
to come to his office early to discuss the Martin-Luther King holiday
grievance.

13. Werner started off by stating that he did not think that a third
step should be held on the grievance,because  he had heard end rejected it at
the second step, and that perhaps it would be best to send it on to the next
step.



14. Despite Werner's statement the three men bekan  to discuss the
Martin Luther King grievance.

15. Madore  explained that he had read in the newspaper that the
federal government had passed a law making Martin Luther King Day a national
holiday effective in 1986, and that Bristol would have to grant that day as
a holiday. (Tr. 47,  26, 27)

16. Madore  suggested that the matter could be settled if the City
gave the holiday to the Union in 1986, then the Union would drop the claim
for retroactive payment.

17. Madore  testified that at that point Werner responded, "You got
it.” *'But  you got to drop the grievance." (Tr. 16,  68)

18. Werner testified that his response to the Madore  offer was "If
the law says you get it, we will give it to you."  but that he would have to
research it first because he was "certainly not going to take the Union's
word about reading it in a newspaper article." (Tr. 47,  50,  21,  27)

19. Werner further testified that because he was Personnel Director
in an acting capacity, 9 out of 10 times "he would call the City's labor
counsel regarding such matters."

2 0 . On February 3,  1984, Werner sent a written answer to the Union
denying the grievance.

2 1 . Attached to the City's grievance answer was a cover letter
written by Werner which is set forth in its entirety below:

Dear Otto:

When we met to discuss grievance 84-1 at the third step, the union
agreed to drop the grievance if I agreed that, in 1986,  the union
would automatically receive Martin Luther King Day as a holiday.
At the time, I thought that Federal law.required that we do so.

Subsequent to our meeting, I discussed this topic with Brian
Clemow who told me that he does not believe that the Federal law
requires cities to observe Martin Luther King Day as a holiday.
He believes that the observance of that day as a holiday is
s-ubject-to collective bargaining.

In light of Brian's comments, I have answered your grievance as
attached. I felt that I owed you an explanation for my decision
on the grievance.

Very truly yours,
s/ Michael L. Werner

-Mayor

2 2 . Werner testified that while he generally did not attach a cover
letter to a Step III grievance denial, he made an exception in this case
because "I  thought they deserved some explanation of where I got the answer
from and what it was." (Tr. 50)
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23. Madore  testified "Werner told us he would give us a written
answer and we were expecting a written answer."

24. After the City's denial, the Union reinstated the grievance (Tr.
50) but did not pursue it to arbitration.

25. Werner testified that an oral settlement at the third step would
always %ome  out in writing because there were always changes," and that he
didn't Vecall  ever" resolving a grievance at the third step orally. (Tr.
55).

26. Werner further testified that the process would normally be that
"I  would come up with what I felt was a reasonable answer; call the
department head, see if he could live with it or not. Often times, whether
the department head could live with it or not, didn't matter. I would just
tell him what it would be. I would call the Union to see if the answer I
came up with would be acceptable enough to drop the grievance,ll  and if it
was, "1  would put it in writing and get it to them." (Tr.  55-56)

27. Winter testified that the "third  step is scheduled at Personnel
on a certain date. We go in... and we discuss the grievance. Sometimes we
can come to an understanding. We will orally agree...then we wait for it in
writing which the personnel office sends us within the ten days. If we
can't come to agreement, they will still answer us within the ten day period
and then we have the option to either go forward with the grievance or to
withdraw it."  (Tr. 62)

28. Otto Winters testifi,ed  that this grievance "is one of the first
cases I recall that we agreed on something and it was changed.:' ('Jr.  69)

Conclusions of Law

1. The refusal to comply with a grievance settlement is a practice
prohibited by the Act.

2. The oral agreement reached on January 25, 1984, was a valid
settlement agreement.

3.  The City has failed to comply with that agreement.

Discussion

It is familiar labor law that the duty to bargain over mandatory sub-
jects of bargaining includes the obligation to meet and discuss grievances
and to implement the terms of grievance settlements. City of Waterbury,
Decision No. I328 (1975);  Town of East Hartford, Decision No. 1439 (1976),
enforced in Connecticut State Board of Labor Relations v.  Town of East
Hartford, Dk. No. 2146.57 (S. Ct. Hartford J.D., May 12, 1978) Burns, J.
Accord State of Connecticut (Thomas), Decision No. 1766 (1979); Southington
Board of Education, Decision No. 1788 (1979); State of Connecticut
(Molinaro), Decision No. 1870 (1980).



The Union argues that the meeting held on January 25, 1984  between
Winters, Madore  and Werner resulted in settlement of the grievance concern-
ing the Martin Luther King holiday and the City has failed to implement that
settlement. Against this argument the City raises a number of contentions:
(1) the collective bargaining agreement requires a written response to a
grievance and the Union did not expressly waive this requirement, therefore
there could be no settlement until it was finalized in writing; (2) any
settlement reached was conditional subject to Werner's conversation with the
City's  labor attorney; (3) even if the grievance settlement is binding, the
City is excused from its implementation because the Union falsely repre-
sented what the law required, i.e. the basis for the settlement.

Section 7:1.3 of the Contract provides in part that "the  Personnel
Director shall answer the grievance in writing within ten days of the
meeting" at step three. Both Madore  and Winters testified that they
expected a written response to the grievance. In fact, it was the practice
of the parties to finalize a settlement agreement in writing. Furthermore,
the Union did not expressly waive the contractual requirement that the
answer to a grievance at Step Three be in writing. Thus, the City argues
that the discussions that took place on January 25, 1984  were merely
preliminary to the final written disposition.

.The  sum and substance of this argument is that where a contractual
grievance procedure requires a written answer and where the Union does not
expressly waive this requirement, there cannot be an oral settlement of a
grievance. We do not agree.

It is true that the grievance procedure in the present case requires a
written answer within ten days of the meeting, An answer satisfactory to
the Union at that step settles the grievance and a failure by either party
to adhere to the settlement is a violation of the Act. See State of
Connecticut (Thomas), supra. But a contractual grievance procedure
requiring an answer in writing does not preclude the parties from entering
discussions and orally settling the grievance outside the scope of the
formal grievance procedure. As we stated in State of Connecticut, Decision
No. 1790  (1980) : ,

In the present case a dispute arose over a question of
discipline. This, of course, is typical grist for the grievance-
arbitration mill as the parties well knew. Instead of filing a
grievance, on one hand, or waiting for its presentation, on the
other, the parties commendably negotiated an agreement settling
the dispute. This kind of agreement fulfills the benign role of '
grievance machinery in a way even more satisfactory than does the
machinery itself; it is even more expeditious, less formal, and
less disruptive of labor peace. It would exalt form over
substance to treat such an agreement less favorably than a
grievance settlement. We shall not do so. We hold that a
settlement "in a grievance setting" like this is to be treated
for present purposes like the settlement of a grievance, so that

breach of such a settlement is a violation of the Act.
(footnote omitted)
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The City's argument in the present case asserting that the grievance
is not final and binding until it is put to writing does indeed exalt form
over substance. The practical effect of its position would allow it to
modify or repudiate oral agreements reached during a step in the grievance
procedure. We have rejected such an illogical and mechanistic view of the
-grievance process. In-City of Hartford, Decision No. 2046  (1981) we held
that a subsequent written response which fails to incorporate the terms of
an oral settlement of a grievance was a repudiation of the oral agreement
and a violation of the Act. This was true despite the fact that the
contract provided for written response witnin twenty days of the filing of
the grievance. Thus an oral agreement reached at a step in the grievance
process is final and binding whether or not there is a written response to
the grie Vance. Moreover, when the written response is subsequently made, it
must faithfully reflect the oral agreement.

This brings us to the question whether the parties reached a final and
binding settlement of the grievance or whether the settlement was condi-
tioned upon Werner confirming hadore's  representation with the City's labor
attorney.

There was considerable conflict in the testimony as to what Werner
said in response to Madore's  offer. And in reviewing this testimony we are
mindful of the fact that having a personal stake in the outcome of a case
can at times subconsciously affect the recollection of the most perceptive
and clear thinking among us. In the present case this consideration is
applicable to the witnesses for both sides. Werner's testimony was that his
response was, "if the law says you get it, we will give it to you." Madore
testified t!lat  Werner stated, "You got it. Dut  you got to drop tine
grievance." Winters testified that Werner said, "If I got to give it to you
in '86 anyhow, why couldn't we settle the grievance."

Perhaps what is more revealing in this context is what Werner failed
to say to Winters and Xadore. Werner testified that he was Acting Personnel
Director and somewhat inexperienced in that capacity and therefore, nine
times out of ten he would call the City's labor counsel regarding such
matters. However, Werner failed to stite  this fact to Madore  and Winters.
Thus, if the :?ayor  was conditioning his agreement on receiving legal advice,
his failure to express it is a significant omission.

Even m>re  significant is Werner's letter to Winters denying the
grievance dated February 3, 1984. Werner stated that he did not normally
write a cover letter explaining a denial of a grievance. In his letter
Werner states that "At the time, I thought that the Federal law required
that we do so." If Werner had conditioned his agreement on checking out
Madore's  representation with counsel, in his letter he probably would have
stated that "relying on your representation that the federal law required us
to grant Xartin  Luther King Day as a holiday..." Furthermore, in concluding
the letter, Werner writes that "I felt that I owed you an explanation for my
decision on the grievance." This resembles, a,t the least, an apology for
having to renege on a previous commitment. On balance, we find the testi-
mony of Winters and Hadore  more credible. It is clear also that Werner,
whether or not he intended to condition the settlement upon his clarifying
the law with his attorney, did not relay any such condition to the Union.
Therefore, the Union was correct in its understanding that a settlement
agreement had been reached.
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Finally, the City argues that even if the oral agreement was not
conditional, the City should be excused from its implementation because of
the Union's misrepresentation of the law. There is no .evidence  in the
record to suggest that the Union intentionally misrepresented the impact of
the federal law with the intent to induce reliance. At most, the Union
misunderstood what the Federal law required and honestly conveyed that
misunderstanding to the City. A mistake by either party as to a collateral
fact which induces another's assent does not prevent the formation of an
agreement. See Simpson Contracts, Section 42, page 65.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
is hereby

ORDERED, that the City of Bristol shall

I . Cease and desist from refusing to implement the grievance
settlement granting Martin Luther King Day as a holiday for bargaining unit
members.

I I . Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

(a) Comply with the terms of the settlement agreement reached
on January 25, 1984;

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

(c) Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order, of the steps taken by the City of
Bristol to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea

s/ Barbara B. Sacks
Barbara B. Sacks
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