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DECISION and ORDER

On June 1, 1984,  Locals 233  and 1338 of Council #4, AFSCME, AFL-CIO
(the Union) filed with the Connecticut State Board of Labor Relations (Labor
Board) a complaint alleging that the City of Bristol (the City) had engaged
in practices prohibited by the Municipal Employee Relations Act (Act) in
that:

The Respondent has violated Section 7-470 (a) (4) of the Municipal
Employee Relations Act in that:

4 On or about April 9, 1984 the Personnel Director issued new
restrictions concerning the contractual procedures for
stewards signing job postings during .the  absence of bargain-
ing unit employees; and

b) this unilateral action was taken during contract negotiations
between the City and Locals 233 and 1338; and

4 these restrictions had been proposed by the City in negotia-
tions with Local 1338, and withdrawn prior to April 9,  1984;

REMEDY SOUGHT:

Full and Comprehensive Statutory Relief including but not limited
to an order to cause the City to rescind these new restrictions.

(Exhibit 1)
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After the requisite preliminary steps had been taken,'the  matter came
to a hearing before the Labor Board'on January 16, 1985. It was agreed at
that time that only Local 1338 would proceed in this case. At the hearing
the' Union also amended its complaint to include the charge that the City
disciplined Union Steward James, Riqufer for signing a job posting on behalf
of an absent employee in violation of the newly promulgated procedure. Eoth
parties appeared at the hearing, were represented by counsel and were fully
heard. Written briefs were filed by.both  parties on April 12, 1985. On the
whole record before us we make the following findings of fact, conclusions
of law, and order.

Findings of.Fact

1. The City of Bristol is a municipal employer within the meaning of
the Act.

2. Local 1338 of Council #4,  AFSCME, AFL-CIO, is an employee
organization within the meaning of the Act and is the exclusive bargaining
representative for the bargaining unit here in question.

3.  The parties have a collective bargaining agreement effective from
July 1, 1983 through June 30, 1986 (the Contract).

4.  Article V of the Contract states in relevant part:

PROMOTIONS

5:1 Whenever a vacancy occurs in a position covered by the
bargaining unit, notice of such vacancy shall be posted on all
department bulletin boards for a period of three (3) working days.
Any non-bargaining unit jobs in departmenti  covered by Council #4,
AFSCME contracts will also be posted, but the remainder of this
Article shall not apply.

5:2  At the expiration of the posting period, the City shall
select among the applicants in the following order:-

5:Z.l Employees within the department. If two or more
such employees can demonstrate qualification for the job, depart-
ment seniority shall be the determining factor. "Qualification14
shall mean previous experience, demonstrated skill, or other
evidence.of  ability to do'the job in a satisfactory manner without
additional training beyond normal supervision.

5:2.2  Employees in any other department in the bargain-
ing unit. If two or more such employees are equal in qualifications
for the job, city seniority shall be tne  determining factor.

5:2.3  Employees in any other bargaining unit represented
by Council #4,  AFSCME. The City shall select the most qualified
employee among such applicants.

5:2.4  After following the above procedures, the City may
fill the position in any manner it desires.



5~3  'Any  employee may make application only by himself or
through his department Union Steward by proxy.

(Exhibit 3)

5. For at least fifteen (15) years the practice has been that in order
to apply for a posted position, an employee must sign his name to the
posting notice.

6. In addition, it also has been the prac'tice that when an employee '
was absent for the duration of the posting (i.e., three days), the Union
steward signed the absent employee's name to the posting notice unless the
steward believed the employee was not interested in applying for the
position.

7. In the winter and spring of 1984,  the Union and the City negotiated
the present Contract. During the negotiations the City proposed to amend
Article 5:3 by adding the following to the existing language: "Steward
shall sign only when actually requested to do so by the employee." The
Union objected to this change and it was subsequently withdrawn by the City.

8. On March 12, 1984, William W. Wilson became the Personnel Director
for the City of Bristol. He was not party to the negotiations concerning
Article 5.

9. At the time Wilson was hired, there was a backlog of positions to
be filled. In making postings for these positions, it occurred that Union
stewards had signed names of absent employees to postings for positions
which it was subsequently determined the employees were not interested.

IO. This made it necessary for Wilson or the department head for the
position in question to make inquiries of employees regarding whether they
had a genuine interest in the position.

11. On April 9,  1984, Wilson issued a memorandum which stated,  in
pertinent part:

Effective this date, all applications for jobs posted within the
departments shall be made by the individual employee himself, or
by his Union Steward provided such Steward has a signed statement
authorizag  him to act as proxy for the 'indivLdua1  applying for'
the posted position. The signed proxy authorization must be
submitted to the Department Head prior to signing the job posting.
The Union Steward shall not be allowed to sign any job posting as
proxy without first presenting an authorization signed by the
employee who is applying for the position.

(Exhibit 2)

12. The Union protested this action as a unilateral change, citing the
existence of past practice and the fact that changes to Article 5:3 had been
discussed and dismissed during the recent negotiations. The Union was
advised that the City did not intend to rescind the memorandum.

13. On May 25, 1984, Union Steward James Riquier, without written
authorization, signed two job postings on behalf of an absent employee.
As a result, he nas suspended for three days.
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Conclusions of Law .

1. The Union did not show that the City had repudiated the Contract in
issuing the memorandum of April 9, 1984.

2 .The memorandum effected a unilateral change in existing practice
concerning a mandatory subject of bargaining and that change was not
permitted by Article 5:3  of the Contract.

3. The City, therefore, is found to have refused to bargain and
committed a prohibited practice in violation of Section 4-470 (a) (4) of the
Act.

4. Riquier was engaged in union activity protected by the Act when he
. signed two postings for an absent employee. The discipline imposed on him

for having done so violated Section 7-470 (a) (1) of the Act.

Discussion

The Union presents two theories in support of its claim that the City
has violated the Act: (1) the change constituted a repudiation of the
Contract; and (2) the issuance of the April 9,  1984 memorandum constituted a
unilateral change in an existing condition of employment.

I . Repudiation of Contract .

The Union alleges that the City has repudiated Section 5:3  of the
Contract. There are three ways in which repudiation of contract may be
shown and a prohibited practice found. These were set forth and discussed
in Hartford Board of Education, Decision No. 2141 (1982) wherein we stated:

The repudiation of contract doctrine arises from the principle
that the duty to bargain in good faith is not limited to only that
time when the parties are negotiating a formal contract, but also
includes the obligation to carry out the terms of the formal con-
tract in good faith. Town of Trumbull, supra; State of Connecticut
(Comptroller), supra; Town of Plainville, Dec. No. 1790  (1979);
Hamden  Community Child Care, Inc., Dec. No. 1771 (1979); Southington
Board of Education, Dec. No. 1717 (1979),  aff'd  in Southington
Education Association v. Connecticut State Board of Labor Relations,
et al, Dk. No. 229312, Superior Court, Hartford/Rew  Britain (Novem-
ber 28, 1980); North Branford  Board of Education, Dec. No. 1659
(1978); Derby Board of Education, Dec. No. 1657 (1976); City of .
Stamford, Dec. No. 1052 (1971). In these cases, we have found that
there are,three  ways in which repudiation of contract may occur.
The first is where the respondent party has taken an action based
upon an interpretation of the contract and that interpretation is
asserted in subjective bad faith by the respondent party. Town of
Plainville; Southington Bd. of Ed., supra, The second is where the
respondent party has taken an action based upon an interpretation
of the contract and that interpretation is wholly frivolous or
implausible. Town of Plainville; Southington Bd. of Ed., supra.
The third type of repudiation of contract does not involve assertion
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. of an interpretation of the contract by the respondent, but instead,
the respondent either admits or does not challenge the complainant's
interpretation of the contract and seeks to defend its action on
some collateral ground which does not rest upon an interpretation of
the contract, e.g., financial hardship, administrative difficulties,
etc. If the respondent's defense does not excuse its actions, we
will find repudiation if the respondent's action was contrary to its
clear contractual obligation. Hamden  Communitv  Child Care: Yorth
Branford  Board of Education; City of Stamford," supra. --

(Hartford Board of Education at p. 4)

In the present case, the third type of repudiation is not in question, only
the first two. Therefore, to establish repudiation here, the Union must
prove that the City"8  interpretation of the Contract is either asserted in '
bad faith or is wholly implausible. The Union in its brief claims that the
procedure implemented by Wilson's April 9, 1984 memorandum is identical to
the one recently proposed by the City and withdrawn from bargaining. This
could imply a bad faith interpretatFon  of the Contract in that Article 5:3
remained unchanged. During negotiations, the City had proposed to amend
Article 5:3  by adding the language: "Steward shall sign only when actually
requested to do so by the employee." Had this been agreed to, the full text
of Article 5:3 would have read as follows:

Any employee may make application only by himself or through his
department Union Steward by proxy. Steward shall sign only when
actually requested to do so by the employee.

The City's proposal was withdrawn in January. Wilson took office as
Personnel Director in March and had not been a party to negotiations
surrounding Article 5:3. Wilson testified that at the time he issued the
memo and until so advised by the Union, he was unaware that the City had
proposed changes in .Article  5:3 and he was not familiar with the way in
which the Article's provisions had b%en  previously llenforced.l‘  The record
further shows that after meeting with the Union and hearing its objections
to the memorandum, Wilson consulted Brian Clemow, the City's labor attorney,
who provided him with the proposal discussed during the recent negotiations.
Based on what Clemow told him, Wilson concluded there was a difference
between the procedure implemented by his memorandum and that proposed by the
City during negotiations. it is clear to us that Wilson has held his
position on behalf of the City in good faith at all times. However, Clemow
is also the City's agent and'if his interpretation were proven to be held in

subjective bad faith, then repudiation would be shown. The City's position .
regarding the interpretation o0L Section 5:3 is that  there is a reasonably
perceived distinction between the procedure proposed and intended by the
City during negotiations and that outlined in Wilson's memorandum. Wilson
concluded that the City's proposed change would require stewards to have
specific posting by posting authorization from an employee before signing
that employee's name to a posting. He testified that, in his view, the
current contract language allows use of a *'blanket"  prospective authoriza-
tion from an employee to his steward for postings. The City argues that
Wilson's memorandum only served to notify the Union that strict compliance
with that provision of the Contract will be expected in ,the  future.
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To show repudiation the Union must prove more than that the City's
interpretation of the Contract is wrong; it must show the City's position to
be implausible. This is a very difficult standard to meet. As we stated in
Town of Plainville, Decision No. 1790  (1979), to be plausible, an inter-
pretation need only be such that a reputable lawyer might urge it with a
straight face. The position urged by the City in this case is indeed
plausible. With regard to bad faith, there is no evidence that either
Wilson or Clemow held their interpretation of Article 5:3  with anything
other than an honest belief in their position.

II. Unilateral Change

We have consistently held that an employer's unilateral change in an
existing condition of employment that is a mandatory subject of bargaining
will constitute a refusal to bargain in violation of the Act unless the
employer proves an adequate defense. Town of Hamden,  Decision No. 2394
(1985); Town of Newington, Decision No. 1116  (1973). To make out a prima
facie case on this theory, the Union must first show that a fixed practice
has been changed by the City. See, e.g. Windsor Board of Education,
Decision No. 1914 (1980). This is shown by proving the existence of such a
practice prior to the alleged change and a clear departure from that
practice without bargaining. Town-of  Hamden,  suprai  Redding  Board of
Education, Decision No. 1922 (1980).

The City argues that the procedure implemented by Wilson's April 9, j
1984 memorandum does not involve a change, but serves instead to enforce
existing contract language. The argument is based on the claims that (a)
the substance of the benefit to the employees remains unchanged in that
employees can still authorize stewards to sign postings on their behalf, and
(b) the Contract permits tne change.

With regard to the first of these two arguments, we believe that the
substance of the benefit that had existed by practice was changed by
Wilson's memorandum. Under the practice, an absent employee would be signed
for all postings which his steward believed the employee might be inter-
ested. This gave the employee an opportunity to make a decision on whether
he wanted the position in the context of its actually being available. It
requires little understanding of human nature to realize that an employee's
interest in leaving his existing position and/or moving to another position
may be different when a new position is actually available as compared to
when avaclability  is merely a hypothetical possibility. Under the practice,
absent employees were ensured the ability to make these judgments in light
of the position being actually available. Indeed, this is to a large degree
the purpose of having postings in the first place.

With regard to the City's  second argument that Article 5:3 permits the
change, we again disagree with the City. The Contract language in question
states:

Any employee may make application only by himself or through
his department Union Steward by proxy.



The City's argument is based on the idea that this  language requires the
proxy be in writing. There is nothing in the language that expressly
requires that this be so. Also, the normal meaning of the word "proxy1  does
not necessarily require a writing.* In this ambiguous situation, it is
universally accepted that a primary means of determining what the parties
intended by their collective bargaining agreement is the practice which has
been in effect under the contract language in question. Thus the very
practice which the City seeks to eliminate serves to demonstrate the meaning
of the Contract's language. Accordingly, we must reject the City's argument
that the Contract permits the change in question.

III. The Discipline of Won  Steward Jams Riquier

The Union claims that Riquier was engaging in an activity protected by
the Act when he signed the name of an absent employee to postings in contra-
vention of a direct order not to do so. Therefore, the Unicn  argues that
the three day suspension imposed on Riquier must be rescinded. We must
agree. It is clear from the record that Riquier was acting in his official
union capacity on behalf of employees to carry out the requirements of
practice and the contract. This clearly was protected activity and disci-
pline based solely on that activity violated Section 7-470(a)(l)  of the Act.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the City of Bristol shall

I . Cease and desist from implementing the procedure outlined in the
memorandum of April 9, 1984.

II. Take the following affirmative action which the Board finds will
effectuate the purposes of the Act:

(a) Continue in effect the practice which obtained before
the April 9, 1984  memorandum regarding stewards acting as proxy
for absent employees for job postings unless and until there is
a change effected through collective bargaining.

(b) Rescind the three-day suspension imposed on Riquier and
make him whole for his financial loss. Correct the City's
records regarding Riquier so as not to contain any references to
this illegally imposed discipline.

* For example, Webster's.New  Collegiate Dictionary defines the word "proxy"
in relevant part as: "I:  the agency, function, or office of a deputy who
acts as a substitute for another; 2a: authority or power to act for
another; b: a document giving such authority;... 3: a person authorized
to act for another.'
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(c) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety;  and

(d) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30) days of
the receipt of this Decision and Order, of the steps taken by
the City of Bristol to comply therewith.

CONNECTICUT STATE BOARD OF LABOR -RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Ann M. McCormack
Ann M. McCormack
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