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DECISION AND ORDER

On August 7,  1984, Local 1338 of Council 4, AFSCME, AFL-CIO filed
with the Connecticut State Board of Labor Relations (the Board) a complaint
alleging that the- City of Bristol had engaged.and was engaging in practices -. prohibited by the tiunicipal Employee Relations Act (the Act) in that:

I)  On or about June 26, 1984 the Employer issued a Dress
Code which in part, prohibits the wearing of shorts by
City Employees; and

2) 'For many years prior to June, 1984  members of the
bargaining unit represented by Local 1338 have been
allowed to wear shorts, and this right has been
exercised regularly by some employees; and

3)  This dress code was implemented unilateraliy by the
employer, without agreement or negotiations with the
Union; and

4) Subsequent.to  this posting, bargaining unit
employees have been disciplined, up to and including
suspensions for alleged violations of the dress code. .
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After the requisite preliminary steps had been duly taken, the matter
was brought before the Board for hearing on January 7, 1985; at which time
the parties appeared and were fully heard. The parties filed written briefs
on April 305  1985.

On the whole record before us we make the following findings of fact,
conclusions of law, and order.

.

Findings of Fact

1.
the Act.

The City of Bristol is a municipal employer within the meaning of

. . . . .
2 . Local 1338 of Council 4, AFSCME, AFL-CIO is an employee

organization with the meaning of the Act and has at all times material been
the exclusive bargaining agent of a unit of the City's employees including
employees of the Public Works Department, the Parks Department, and the

Water Department, excluding supervisory, clerical, and temporary employees.

3; The parties have a collective bargaining agreement effective
July 1, 1983 to June 30, 1986. This agreement replaced an agreement
effective July 1, 1981 to June 30, 1983. '

4. Except,for  a provision requiring that the City furnish certain
- uniforms and other items of clothing, and a provision that uniforms
-furnished must be worn, neither contract contains any provisions governing
dress or grooming standards.

5 . The City has a set of Personnel Procedures which was adopted, in
its entirety, by the City Council on October 3, 1972, which contains the
following provisions:

.DRESS  CODE

.
Proper and adequate clothing shall be worn by all em-
ployees during hours of work.

Male employees in the manual arts shall wear
clothing that will be best suited for their work
and shall remain adequately covered unless it may
interfere with the employees welfare. (i.e.
removing of shirt because of intense heat). Male
employees in the non-manual arts shall be neatly
dressed with shirt and tie where necessary.

x x x

No employee shall be allowed to wear any variation
of short pants that are worn as an outer garment.

6. In or about.May, 1984, the City Personnel Director, William W.
Wilson, in a meeting with Otto Winter, Union President, mentioned the dress
-code, and Winter denied- the.  existence of any dress code: -.



7. Win&r  thereafter caused a search of the Union files  and-.found  no
reference to any dress code. .

8. Wilson sent a copy,of  the dress code to Winter and also sent it
out to be p'osted  in all departments.

9. George DeMartino, staff representative for the Union demanded l

bargaining with respect to the dress code. * _

10. The City refused to bargain about the dress code but offered to
discuss it at an informal meeting. The Union did not pursue that meeting.

I I .John Boi, Union secretary, testified that he has worked in the
Parks Department for five and one half years, that he was never aware of any
dress.code  before the summer of 1984, and that the majority of Parks
Department employees work without shirts in hot weather.

12. Richard Nelligan testified that he has worked for the Water
Department for.eleven  years, first as a meter repair person and now as a
semi-skilled craftsman and that he has worn shorts every day in hot weather

during that time.

13: Nelligan was never disciplined for wearing shorts nor told he
could not wear them until the spring of 1964. During the summer of 1984 he
was disciplined several times for wearing shorts._

14. Neliigan  was suspended for three days for insubordination when
he went to work wearing shorts under a wrap-around skirt.

15. Nelligan testified that two other Water Department employees
wore shorts  occasionally.

16. Nelligan also testified that a majority of Water Department
employees have worked without shirts in hot weather during the eleven years
'he had worked there.

17. Paul Langevin, a former bargaining unit member in the Water
Department, who is now a supervisor, testified that he regularly worked
without a shirt when the temperature.was  over 85 degrees, in any part of
town. .

1 8 . John Knibbs, Superintendent of the Water Department, testified
that the dress ‘policy in the Water Department was  that employees laying pipe
in isolated areas of town could work in shorts and without shirts.

3.
19. John Wojtusik, Assistant Superintendent in the Water Department,

testified that for the twenty years he has been there employees have been
allowed to wear shorts on the outskirts of town and to take their shirts off
in hot weather all around the City. He testified that he has allowed
employees under his supervision to dress this way and that before the summer
of 1984 he never told eny  employee not to wear shorts or to wear them at a
certain time.
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2 0 . When Mr. Wojtusik saw Mr. Nelligan wearing shorts early in the
summer of 1984, he told Nelligan to take off the shorts ;because "It  was
early in the year, and it was cool outside. It just wasn't  the time for
them." .

.2 1 . Otto Winter, Union President, testified that in his fifteen
years in the Public Works Department, people. have often worked without l

shirts in the summer.

22. Norman Madore, Union Vice-President, testified that during the
13 years he has been employed in the Public Works Department he has observed
employees working without shirts.

23. In the summer of .1983,  Madore  went to work in the Water
Pollution Control Division of the Public Works Department and observed that
all the employees there worked without shirt-3 during the summer months.

24. Madore  testified that he has been working without a shirt when
John Gavin, Director of the Public Works Department, has been present and
talking to him. Mr. Gavin testified that he did not remember seeing Mr.

" Madore  working without a shirt.

25. John Gavin, Director of the Public Works Department, testified
that he had promulgated a dress code in 1981 which is different from the
dress code contained in the Personnel Procedures.

26. Gavin's dress code requires the weazing  of long pants and of
shirts in all circumstances.

27. Gavin testified that he doesn't remember seeing anyone in shorts
and that he has spoken to people about wearing shirts, although he doesn't.
remember ariy'specific  people or work sites.

28. Prior to the summer of 1984, no bargaining unit member was ever
disciplined for violation of the dress code.

Conclusions of Law

I. Where the bargaining history does not establish a clear intent to '
the contrary, the major terms and conditions of employment which existed at
the time a collective bargaining contract was executed will prevail
throughout the life  of the contract.

2 . The existence of a dress code in the City's Personnel Procedures
does not make the dress code an established condition of employment where
the dress code has not been enforced for many years.

3. The City's dress code deals with a condition of employment of
members of the bargaining unit and therefore with a mandatory subject of
bargaining under the Act.

4. The 1984,imposition  of the dress code constituted a unilateral
change in the practice that had obtained for at least several years in the
bargaining unit and a violation of the Act.
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5. This Board declines to review the question of. whether the
disciplinary actions related to violation of the dress code'were proper.

. Discussion

The complaint in this case alleges that the City has promulgated a.
dress code which constitutes a unilateral change in working conditions and
requires bargaining before implementation. The City argues that.the  dress
code has existed since 1972 when the city personnel policy, containing the
dress code, was adopted by the City.

The parties do not dispute that dress codes are mandatory subjects of
bargaining, Enfield  Board of Education, Dec. No. 1609 (1978); Town of
Stratford, Dec. No. 1471 (1976), nor that the employer may not unilaterally
change the dress rules without bargaining, Town of East Haven, Dec. No. 1937
(1980) l

The question facing us in this 'case, then, is whether the dress code
which was posted by the City in June, 1984  is part of the practice between
the parties before that time. Since the collective bargaining agreement

..  does not address the question of dress codes, the practice concerning dress
, during the history of the parties' relationship is crucial.

The City takes the position that the dress code has existed and has
_,been  enforced, at least in part, since its adoption in 1972. It is true
-that if the dress code were enforced in part of the bargaining unit, it
could be extended to other members of the bargaining unit without violation
of the Act, Portland Board of Education,- - Dec.-No. 1670 (1978); New Britain

Board of Education, Dec. No. '1786-A (1979).

.The  Union's evidence, however, demonstrates otherwise. In each of
the departments covered by this collective bargaining agreement, employees
testified that it was a common practice to work without shirts, at any work
.site  and in any part of town. No employee or supervisory person testified
to any effort by supervisors to regulate the dress of employees except John
Gavin, Director of Public Works. Mr. Gavin testified that he had
promulgated a different dress code which requires shirts and long pants at
all times, without exception. The testimony*of  the employees in his
department, however, was that people actually worked regularly without
shirts and were not disciplined for doing so.

In the Water Department,' the Superintendent, John Knibbs, propounded
still another dress code which allows the wearing of shorts and taking off
of shirts only when laying pipe for new construction in unpopulated areas.

*. Although it may be that Mr:Nelligan, at least, only wore shorts in such
situations, there is no evidence that anyone except Mr. Knibbs knew of his
restrictions on dress. The Assistant Superintendent, John Wojtusik, agreed
with his superior that shorts were allowed on the outskirts of town, but
said that shirts were taken off all around the City. And when he told Mr.
Nelligan not to wear shorts, after the posting of the dress code, he
testified that his reason for doing so was that it was too early in the year
and not hot enough for shorts.
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In the Parks Department, an employee testified that employees
regularly work without shirts, and no management testimony was offered.

The City also argued that the dress rules as outlined by the
management witnesses fit into the printed dress code, by .taking advantage of
its exception for wearing no shirts in hot weather. However, the dress code
makes no allowance for shorts and doesn't discuss a possible exception for
outlying areas.

The pattern of past practice which emerges in this case is one of
each employee deciding for himself (all the employees seem to be male) when
to remove their shirts and when or whether to wear shorts to work. It is
significant that prior to the summer of 1984 there had never been any
discipline for improper'dress and during the summer of 1984 at least four
members of the bargaining unit received such discipline, at least one member
repeatedly. This fact certainly lends support to the argument that there
was a change in practice.

In the face of this practice, it is no defense for the City,to  point
out that the dress code has been written in the personnel procedures since
1972. This is similar to City of Bridgeport, Dec. No. 1500 (19'77)  in which
the City of Bridgeport suddenly, in 1976, began to enforce a residence
requirement which had been required by City ordinance since 1933  but ignored -
in practice.

Although the dress code had been adopted in 1972, it was not enforced
. until Mr. Wilson reissued it in 1984. Therefore, the City was obligated to
negotiate its decision to impoge  a dress code.

'The Union has asked this Board to invalidate the discipline related
to the City's unilateral imposition of the dress code. We decline to do
s o . First, the disciplinary actions have been submitted to the grievance
procedure of the collective bargaining agreement which provides for
mediation and ultimately, binding arbitration. In the second place, this
Board was not presented with sufficient evidence about the particular
discipline imposed to make a reasoned judgment. In some cases, the actual
charge was insubordination and this Board cannot make the judgment whether
the employee's discipline was just even though based on an invalid dress
code. Therefore, we decline to make any review of the specific disciplinary

actions.

\ ' O R D E R

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations. by the Municipal Employee Relations Act, it
i s

ORDERED, that the City of Bristol shall

I . Cease and desist from enforcing the dress code posted in June,
1984 unless and until either (1) such dress code shall have been negotiated
with the Union, or (2) there has been final impasse in such negotiations,
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I I . Take the following affirmative actions which the Board finds
will effectuate the policies of the Act: .

(a) Withdraw all,orders  or directives requiring a dress code
for the members of the bargaining unit of Local '1338.

(b) Upon request by the Union, bargain with it concerning a '
dress code.

(c) Post immediately and leave posted for a period of sixty
(60)  consecutive days from the date of posting, in a conspicuous
place where the employees involved customarily assemble, a copy of
this Deeision and Order in its entirety.

(d). Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt of
this Decision and Order of the steps taken by the City of Bristol to
comply therewith.

. .

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Bi s/Victor M. Ferrante
Victor M.  Ferrante, Chairman

s/Patricia V. Low
Patricia V. Low

s/Susan R,  Meredith
Susan R. Meredith

.
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