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STATE OF CONNECTICUT
LABOR DEPARTMENT ,

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

TOWN OF ORANGE Decision No. 2420

-and7

NATIGNAL  ASSOCIATIGN  OF MUNICIPAL
EMPLOYEES.(N.A.M.E.), Rl--141

Case No. MPP-8716

J u l y  9 ,  1 9 8 5

A P P E A R A N - C E S :

.Tyler,  Cooper dr Alcorn
-By.: Michael 'J. Dorney, Esq.
for the Town of Orange

David J. Morrissey, Esq.
for N.A.M.E.

DECISION
a n d

DISMISSAL OF COMPLAINT

On June 18, 1984, the National 'Association of Municipal Employees
.(N.A.M.E.) Local #Rl-141  (the Union) filed with the Connecticut State Board
of Labor Relations' (the Board) a complaint alleging that the Town of Orange
had engaged and was engaging in practices prohibited within the meaning of .
Section 7-470 of the Municipal Employee Relations Act (the Act) in that:

-.

The Town of Orange has repudiated the Collective Bargaining
Agreement by unilaterally eliminating the bargained for position
of Program Supervisor in violation of 7-470 (a) (4) of the
M.E.R.A.

.The  Remedy requested is

1) That the Town be ordered to negotiate the elimination of
said position. .-

2) That the status quo be restored until such negotiations are
completed. .
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After the requisite preliminary steps had been duly taken, the matter
came before the Board for hearing on November 8; 1984,. at which time the
parties appeared, were represented by counsel, and had the opportunity to
present evidence, examine and cross-examine witnesses. The Union subse-
quently filed a brief in January 1985, and the Town adopted the “factual
conclusions, legal arguments and case citations of the July 27, 1984 Report
Upon Investigation...” of Katherine C. Foley, Assistant Agent. .

Findings of Fact

At the hearing, the parties stipulated to the Facts found by Assistant
Agent Foley as follows:

1 . The Town of Orange is an employer within the meaning of the
Municipal Employee Relations Act (the Act).

2. Town of Orange Sup,ervisors’ Association, NAGE, Local Rl-14,l
(Union) is an employee organization within the meaning of the Act.

3. Article 21.1 of the collective bargaining agreement contains the
following pertinent provisions:

“Except where such rights, powers and authority are specifi-
cally relinquished, abridged or limited by the provisions of the
Agreement, the Town has and will continue to retain, whether
exercised or not, all of the rights, powers and authority
heretofore existing, including but not li?lited  to the following:

1 . To determine the  care, maintenance and operation of
equipment and property used for and on behalf of the pur-
poses of the Town.

2. To establish or continue policies, practices and
proced.ures  for the conduct of Town business and, from time
to time, to change or abolish such policies, practices, or
procedures.

3. To select and to determine the’number of types of
employees required to perform the Town’s operations.

4. To employ, transfer, promote or demote employees, or to
lay off, terminate, or otherwise relieve employees from duty
for lack of work or other legitimate.reasons  when it shall
be in the’best interest of the Town or the department.”

‘.
4. Since as far back as 1979, the Town has been studying a reorgani-

zation of the Park & Recreation Department. One of the reasons for this
study was due to complaints of too much supervision and too little direct
program involvement.

5. In April, 1984, the Town notified the Union that the Park &
Recreation Department was being reorganized. Under the reorganization, the
position of Program Supervisor was changed to Land Activities Instructor
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with the duties to be instructional and monitorial,  with direct program
involvement. Unlike the position of Program Supervisor, the Land Activities
Instructor position requires a degree in Physical Education, Recreation or
Education with requisite land-based and water-based activities experience.

6.  The Union stipulated at the conference that the duties and
requirements of the position of Land Activities Instructor are substantially
different from that of the Program Supervisor. f

7. The employee holding the position of Program Supervisor did not
meet the requirements of the position of Land Activities Instructor and was
layed  off by the Town under Article 21.1 of the Contract.

8. The Town has agreed .to negotiate the impact of its decision to lay
off the employee’holding the Program Supervisor position.

9. The Town has agreed that the new position of Land Activities
Instructor is a position that falls within the existing bargaining unit.

Conclusions of Law

1. An employer has the right to eliminate positions, create new
positions, and lay off employees for legitimate management purposes without
first bargaining these subjects.

2. Secondary impacts of these decisions on mandatory subjects of
bargaining must be, bargained with the exclusive bargaining representative of
the affected employees.

3. The Town’s unilateral action in eliminating a position and
creating another after first offering to bargain over the secondary impacts
of those decisions was consistent with its duty under Section 7-470(a)(4)  of
the Act and did not constitute a prohibited practice.

Discussion

Although the complaint filed by the Union alleges that the Town
repudiated the collective bargaining agreement, the Union changed the theory
of itscase  at the hearing and in its brief. The Union now alleges that the
elimination of the Program Supervisor position and creation of the Land
Activities Instructor position subsuming most of the former’s duties and
adding others constituted a unilate’ral change in a fixed practice concerning
a condition of employment. We note that had the Union pursued the repudia-
tion theory, it would have been unavailing because the record supports no

‘. finding of repudiation under any of the principles we have established in
that area of bur case law. See e.g. Hartford Federation of Teachers,
Decision No. 2141 (1982).

There are three additional areas that are not presented in this case.
First, there is no claim and the record would not support a finding that any
work has been unilaterally transferred out of the bargaining unit. Second,
there is no claim that the Town refused to bargain impacts on conditions of
employment of its, decisions. The record showed that the Town was willing to
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engage in such negotiations at least two months prior to the time when it
intended to abolish the Program Supervisor position. Finally, the Union
does not allege and the record would not support any finding that the Town
was illegally motivated by anti-union animus in making its decision.

The only Town actions in issue, therefore, are the decision to
eliminate the Program Supervisor position and the decision to establish the
Land Activities Instructor position. In order to find that these decisions
concern mandatory subjects of bargaining we would have to reverse a major
area of our case law and make a ruling that to our knowledge is contrary to
the labor law of any jurisdiction with which we are familiar. We have
repeatedly held that an employer's decision to eliminate existing positions
or establish new positions based on legitimate perceived operational needs
concerns an area of action that falls within the area of management's sole
decision making domain recognized by the Connecticut Supreme Court in West
Hartford Education Association v. DeCourcy,.  162 Conn. 566 (1972). See
e.g., Town of Newington Board of Education, Decision No. 1116 (19731,  aff'd
in Town of Newington Board of Education v. Connecticut State Board of Labor
Relations, et al, No. 109307 Court of Common Pleas, Hartford County
(December 11, 1973); West Haven Board of Education, Decision No. 1363

(1976);  Town of Willington, Decision No. 2012 (1981);  Town of Hamden,
Decision No. 2145 (1982).  Also see generally Darcy,  Foy, James and Kingston,
.Connecticut  Labor Re1ation.s Statutes and Decisions: Differences From Federal
Law, 9 Conn. L. Rev. 515 at 536-539  (1977).

We see no reason to depart from the reasoning and the rule set forth
in those cases. L ._, :,

Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Reltions Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Craig Shea
Craig Shea

s/ Barbara B. Sacks
Barbara B. Sacks
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