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DECISION and ORDER

On December 28, 1983, Council f4,  AFSCME, AFL-CIO and the above stated
Locals thereof (the Union) filed a complaint with the Connecticut State
Board of Labor Relations (Labor Board) alleging that the State of Connec-

'ticut  Office of Labor Relations (State) had engaged and was engaging in
practices prohibited by the State Employee Relations Act (Act) in that the
State.was  refusing to negotiate with the &lion  except after 4:30  p.m. This
is C&se  No. SPF-8375.



On February 15, 1984, the State filed a complaint with the Labor Board
alleging that the Union had engaged and was engaging in practices prohibited
by the Act in that:

The Respondent and Complainant have negotiated contracts in the
above-referenced units which call for re-openers to be negotiated
at this time (the sole exception is the NP-3 part timers which is
a subject coming up for the first time as a result of the recent
certification election). In response to the Respondent’s letters
requesting the commencement of these negotiations, the Complain-
ant offered to meet any time outside working hours. Respondent Is
response was to file prohibited practice complaints (SPP-8375  &
8376). At the informal conference held on January 25th concern-
ing these complaints, the Complainant amended its position to
negotiate on an alternate day-night basis. This position was
reduced to writing and sent to Respondent on January 26th (copy
attached, Ex. 46). As of this date, the Respondent has not
acknowledged receipt of this communication. Respondent’s actions
in this entire matter amount to a refusal to bargain in good
faith and thus a violation of Sec. 5-272(b)(3)  of the Act. .

.
This is Case No. SEPP-8481.

After the requisite preliminary steps had been taken, the two cases
were consolidated for hearing and the parties appeared for a hearing before
the Labor Board on July 30, 1984. Both parties were represented and had a
full opportunity to adduce evidence, examine and cross-examine witnesses,

‘and make argument. Written post hearing briefs were subsequently filed in
. October, 1984.

On the basis of the whole record before us, we make the following
.findings of fact, conclusions of law, and order.

Findings of Fact

Findings one (1) through six (6) were st ipulated by the part ies  at  the
time of the hearing.

1 . The State of Connecticut is an employer within the meaning of the
State Employee Relations Act. .

2. A.F.S.C.M.E., Council 4,.is an employee representative organiza-
tion within the meaning of the Act and the exclusive bargaining representa-
tive of employees in the clerical (NP-31, Correct ions  (NP-41,  Social  and
Human Services (P-2) bargaining units.

3. There are reopener provisions in the clerical (NP-31, Corrections
‘1 (NP-4)  and Social and Human Services (P-2) 1982-1985  collective bargaining

agreements. Exhibits 3, 3A, 3B.

4. There is not yet a contract for Clerical (NP-3)  par t  ti.mers
inasmuch as the clerical bargaining unit was only expanded to include them
on November 2, 1983 (Dec. No. 22483.
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.
5. The negotiations leading to the 1982-1985 contracts referred to in

Exhibits 3, 3A and 3B,  were scheduled to begin primarily between 8:30 and
4:30  until the end of the negotiations at which time’the  parties negotiated
around the clock.

6. The union requested reopener negotiations under the Correction
(NP-4) contract October 13, 1983 -and  December 1, 1983 under the Clerical
(NP-3) and Social and Human Services (P-2) contracts. On January 4, 1984,
the union requested to negotiate wages, hours, and conditions of employment
for Clerical (NP-2) part timers.

7. On or about October 13, 1983, Robert Upson, Service Representative
for the Union, sent the following letter to Robert Finder, the State’s
Director of Labor Relations:

Dear Mr. Finder:

In accordance with Article XLV of the Corrections NP-4 Contract,
the Union is requesting a meeting with the State to commence
negotiations.

Please contact me so that we can discuss scheduling of such
meetings.

Very truly yours,

Robert H. Upson
(Exh.  #4)

8. On or about October 27,‘1983,  John Nord, Labor Relations Special-
ist for the State, responded on behalf of the State with the following

l e t t e r :

Dear Bob:

This letter will serve to acknowledge receipt of your letter,
dated October 13, 1983, to Mr. Finder requesting the commencement
of NP-4 “Reopener Negotiat ions’!.

Please be advised that the State will be taking the position
from the onset of negotiations that all negotiating sessions will
take place outside of normal business hours i.e., 8:30  am - 4:30
pm. Additionally, release time will only be granted to those
employees scheduled to work during the specific time period of-
individual negotiating sessions; plus reasonable travel time.

This position has been adopted to reduce the impact of ‘time
lost by negotiations participants on both sides from their normal
job duties due to negotiations.

Very truly yours,

John A. Nord, Jr.
(Ex. 4A)
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9. On or about November 18, 1983, Union Staff Representative Michael
Ferrucci, Jr. sent the following letter to Nerd’ ,

Dear John:

I have reviewed your letter dated October 27, 1983 to Mr. Robert
Upson  concerning reopener negotiations of Corrections Unit NP-4. ’

Your position that negotiations “take place outside of normal
business hours i.e., 8:30 A.M. to 4:30  P.M.”  is unacceptable.

The Union’s position is that the parties continue the practice
of scheduling bargaining sessions during the day, normally
between 8:30  A.M. and 4:30 P.M. and to release any team member
scheduled to work without loss of any pay or benefits.

Please contact me at your earliest opportunity to arrange a
meeting consistent with our past ground rule agreements.

Very truly yours,

Michael Ferrucci, Jr.
Staff Representative

(Exh.  4B)

10.
Ferrucci :

On or,about November 29, 1983, Nord sent the following letter to

Dear Mike:

In response to your letter of 11-18-83 regarding NP-4 reopener
negotiations I offer the following:

1 . The State’s position relative to the time of
negotiations remains firm (outside of normal
business time i.e., 8:30 a.m. to 4:30 p.m.).

2. Please send me a listing of those names of
bargaining unit members who will makeup the
Union’s bargaining team.

3. Please suggest a few dates upon which the
Union can meet, pursuant to number 1 above,
to commence negotiations.

Very truly yours, -

John Nord, Jr.
Labor Relations Specialist

(Exh.  4C)

11. On or about December 1, 1983, Ferrucci sent the following letter
to Scott Schwartz, Esq., Labor Relations Advisor for the State:
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Dear Scott:

The Union herewith requests that negotiations in’ accordance
with Article XL of the Administrative and Clerical (NP-3)
Agreement commence. Ple.ase  contact me so that we.  may make
the necessary scheduling arrangements.

Very truly yours,

Michael Ferrucci, Jr.
(Exh.  SD)

12. On or about December 7, 1983, Schwartz sent the following letter
to Ferrucci :

Dear Mr. Ferrucci:

This is to acknowledge receipt of your December 1, 1983
letter requesting that arrangements be started concerning the
commencement of the reopener negotiations in the NP-3 unit.
The State of Connecticut is available to meet with you and the
NP-3 AFSCME negotiating team any weekday evening beginning in
January, 1984. Please contact me.with suggested dates.

Thank you for your attention.

Very truly yours,
.

Scott Schwartz
(Exh.  4E)

13. On.or about January 4, 1984, Ferrucci sent the following letter
to Finder:

Dear Bob:

In accordance with the Connecticut State Board of Labor Relations
Decision No. 2248, Case No. SE-8129 concerning Certification of
Representative, the Union requests that negotiations for part-time
NP-3 employees working under twenty (20)  hours commence as soon as
possible.

Please contact me to make the necessary scheduling arrangements;

Very truly yours,
‘.

Michael Ferrucci, Jr.
(Exh.  4F)

14. On January 25, 1984, an informal conference was held by an
Assistant Agent of the Labor Board for the purpose of investigating and
mediating the prohibited practice dispute between the parties raised by the
Union’s complaint in Case No. SPP-8375.
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15. At the conference, the State changed its position on times for
bargaining and offered to meet “alternately at night and during the day with
a specific cap on’the number of ‘employee hours’ involved in daytime
meetings .‘I Also, the State explained to the Union the reasons why it had
sought to meet for negotiations only outside normal working hours, why it
was making its modified proposal, and why it would not accept the Union’s
position to meet only during normal working hours. .

16 . At the conference, the Union rejected the State’s modified
proposal and explained why it wanted to start all negotiation sessions
during normal working hours.

17. The reasons given by the State for not accepting the Union’s
position that ail negotiation sessions be during working hours were that it
is difficult to find coverage for employees who are Union bargaining team
members, similarly coverage needs to be obtained for management bargaining
team members, difficulty with finding appropriate available space at  state
facilit ies during the day, that the Union in past negotiations used much of
the time during working hour negotiations for preparation rather than
negotiation and this resulted in unnecessary prolonging of negotiations.
The reasons given by the Union for insisting that all negotiations be during
working hours were that this was how it had been done in the past,
.management  team members received compensatory time off for negotiations,
while Union members did not, employees have difficulty working the next day
if they have been negotiating late into the previous night.

_.
ia. On or’about January 26, 1984, Schwartz sent the following letter

to Ferrucci: _

Dear Mr. Ferrucci:

This letter will  serve as a written affirmation of the State’s
current position on the issue of when it is prepared to negotiate
all three of AFSCME’s contract reopeners (P-2, NP-3 and NP-4)  and
AFSCME’s  request to negotiate for part time employees in NP-3.

As we stated during the January 25, 1984 informal conference
chaired by Ken Hampton concerning your prohibited practice com-
plaints SPP-8375 and 8376, we have revi’sed  our initial position
of only being prepared to negotiate in the evenings. Our current
proposal, as expressed at the conference, is to negotiate
alternately at night and during the day with a specific cap on
‘the number of “employee hours” involved in daytime meetings.

We look forward to hearing from you on this issue so that we
may proceed to negotiate the aforementioned matters.

Very truly yours

Scott M. Schwartz
(Exh.  4G)

19. After receiving no response to Schwartz’s letter of January 26,
1984,. the State filed its complaint in Case No. SEPP-8481 on February 15,
1984.



20. Since the events described above, the parties have met for
negotiations. The times when they so met were not entered into the record.
The parties so met on the express condition that neith.er waived its right to
a decision in either of the present cases.

Conclusions of Law

1. The times and days for negotiating sessions is within the proper
subject matter of ground rules and is a mandatory subject of bargaining.

2. When dealing with a charge of failure.to bargain in good faith
based upon adamant refusal to meet at reasonable times and days, the Board
views the conduct of the charged party in light of the totality of the
circumstances. .

3. During. the period that both parties were failing to explain their
insistence on their own proposal for times and days, each was failing to
bargain in good faith.

4. After the informal conference, the Union continued to fail to
bargain in good faith because its position became unreasonable in light of
the State’s modification of its position and explanation for why it could
net accept the Union’s position.

Discussion

In 1!ew  Britain Board of Education, Decision No. 1885 (April 22, 1980)^--
we’stated the following with respect to meeting C.imes  and days for collec-

. tive bargaining negotiations:

Section T-470 of the Act defines the duty to bargain as
including the duty to meet at reasonable times. The time and
days for meeting constitute a mandatory subject of bargaining
and it.is within the Board’s jurisdiction to determine what are
reasonable times and days; and whether the parties are acting
in good faith in insisting on a particular schedule. In such
cases, the parties’ conduct is viewed in the light of the
totali ty of the circumstances. What is reasonable in a given
case for one set of parties, may not be reasonable for another
set  of part ies with different circumstances.

New Britain Bd. of Ed., p. 3

In New Britain Bd. of Ed., we also indicated that when there is disagreement
between the parties over times and days for meetings, the Act’s  duty to
bargain requires each to give a full explanation for why it will not meet at

‘ . the other party’s proposed times and days and to fully discuss the problems
each raises while making a sincere effort to reach a mutual accommodation.
This was also the import of our decision in Town of Wallingford, Decision
No. 1089 (September 14, 1972). In both of those case we found that where
each side has serious and genuine problems with the other’s proposed meeting
times and days, each should accommodate the other to some degree and share
the burden so that the negotiation process can move forward.
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In the present case, before the January 25, 1984 informal conference,
neither party fully explained to the other its problems over the times and
days for meeting., Neither side made any sincere effort to reach a mutual
accommodation before that conference. The explanations finally given at the
informal conference showed that the State had serious and genuine problems
with the Union’s original proposal on times and days for negotiations.
‘However, the Union showed no willingness to accommodate the State’s .
problems. On the other hand, the State substantial ly changed i ts  posit ion
in recognition of the Union’s problems* and if it did not meet the Union
half way, it came very close to doing so. In response, the Unionremained
intransigent and continued to maintain its original position, refusing to
accommodate in any way the legitimate concerns of the State.

We therefore find that during the period from October 13, 1983 until
January 25, 1984, both parties failed to bargain in good faith. However,
after  January 25,. 1984, the State fulfi l led i ts  statutory obligation to
bargain, while the Union continued to refuse to meet its obligation.

O R D E R

By virtue of and pursuant to the powers vested in the‘connecticut
State Board of Labor Relations by the State Employee Relations Act, it is

ORDERED, that the State and the Union shall

I. Cease. and desist from failing to bargain in good faith over the
times and days for collective bargaining negotiations.

II. Take the following affirmative action which will effectuate the
olicies of the Act:

(a) Bargain in good faith in accordance with this decision on
the subject of times and days for collective bargaining negotiations.

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and’

(c) Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of  the receipt  of
this Decision and Order, of the steps taken to comply therewith.

@ The only serious problem that the Union set forth in our view was the
difficulty of bargaining unit members on the Union negotiating team having
to work during the day following late night negotiating sessions. At least
until the State fully explained its problems , it was also reasonable for the
Union to seek to continue with the arrangements for times and days used in
past  negotiat ions.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

.

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Cornelius J.Scanlon
Cornelius J. Scanlon

.
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