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STATE OF CONNECTICUT '
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS
.

1 In the matter of I
I
I TOWN OF HAMDEN

-and-

LOCAL 818 OF COUNCIL #4,
AFSCME, AFL-CIO

Case No. MPP-8217

.APPEARANCES:

Lynch, Traub,  Kee.fe  & Snow, P.C.
-;-By: William C. Lynch, Esq.

for the Town of'Hamden

J. William Gagne, Jr., Esq.
for the Union

DECISION
a n d

DISMISSAL OF COMPLAINT

Decision No. 2406

June 18, 1985

On November 9, 1983, Local 818 of Council #4, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Board)

.a complaint alleging that the Town of Hamden  had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (the Act).ir
that:

The Town has violated and continues to violate the Act by uni-
laterally eliminating the bargaining unit position of Record
Room Supervisor without negotiating this with the Union.

The Town is further violating the Act by using non-bargaining
unit people to do the work normally and in the past exclusively
done by the Record Room Supervisor.

After the requisite preliminary steps had been duly taken, the
matter was brought before the Board for hearing on.March  '14,  1984, at which
the -parties appeared and were fully heard. The parties subsequently filed
written briefs.
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On’ the whole record before us we make the following findings of
fact, conclus.ions  of law, and order of dismissal.

Findings of Fact
I

1; The Town of Hamden  is a municipal employer within the meaning of
the Act.

2. Local 818 of Council #4,  AFSCME, AFL-CIO is an employee
organization within the meaning of the Act.

3. On June 3, 1983, the Union filed a petition with the Board
asking to be designated as collective bargaining representative for all of
the supervisory employees who work for the Town.

4. On August 29, 1983, an election was held pursuant to the
petition. .

5. On September 16, 1983, the Union was certified by the Board as
collective bargaining representative for a unit composed of most supervisory -
employees of the Town, including the position of Record Room Supervisor in

the Police Department.

6. Anthony Ruocco was hired as Record Room Supervisor, at that.
time a CETA position, in 1975.

7 . At the time he was hired, there were five persons working in the
Record Room.

* 8. In 1979,  Rudcco took and passed a civil service exam for the
position of Record Room Supervisor. He was appointed to the position on
February, 11, 1980.

9. In 1982, Police Chief Ambrogio proposed that the position be
eliminated from the budget. The position was not eliminated.

10. On August 3, 1983, Personnel Director Walter Denton  wrote Ruocco
telling him his position was going to be eliminated as of August 31, 983 “as
a result of impending reassignments of duties and responsibilities.”

I
11. On August 8, 1983,  Ruocco wrote to the Town Personnel Appeal

Board requesting a hearing.

12. On August 15, 1983, Mayor Peter Villano wrote to Chief Ambrogio
telling him that any elimination of RUOCCO’S  position should be submitted to
the Legislative Council.

13. On August 19, 1983, Chief Ambrogio wrote to Mayor Villano
outlining his reasons for eliminating RUOCCO’S  position and hiring two
clerical persons at lower salaries.
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14. On August 22, 1983, Denton  wrote to Ruocco telling him that his
position was not eliminated.

15. On August 25, 1983, the Mayor forwarded the’chief’s  request to
eliminate RUOCCO’S  position to the Legislative Council.

16. Also on August 25, 1983, Chief Ambrogio told Ruocco that his
‘position had been eliminated and told him to leave that day.

17. On August 26, 1983, the Mayor told Ambrogio not to dismiss
Ruocco.

18. On August 29, -1983, Ruocco voted in the election on the Union’s
petition.

19. On August 31, 1983, the Mayor ordered Ambrogio not to get rid
of Ruocco until his case had been heard before the Personnel Appeal Board.

20. Cn  November 1, 1983, the.Personnel Appeal Board upheld the
termination of RUOCCO’S  position as not violating civil service rules.

21. The position of Record Room Supervisor appears in the 1984-85 -
Town budget.

22. Two part-time clerks were hired in the fall and winter of
1983-84 to perform work in the Record Room. These positions.are-not in the
Local 818 bargaining unit.

23. Ruocco and the clerical employees in the Record Room performed
‘the same-work, except that Ruocco did not type.

Conclusions of Law

1. The elimination of the position of Record Room Supervisor for
economic reasons at a time when no bargaining representative had been
designated did not constitute a failure to bargain in good faith within the
meaning of the  Act.

2. Under the circumstances of this case the changes were not
inherently destructive of the employees’ right to bargain through their
statutory representative , or of any other right protected by the Act.

3. An employer who makes a unilateral,change  in a fixed practice
concerning a mandatory subject of bargaining, including the assignment of
bargaining unit work to non-bargaining unit employees, may violate the Act.

4. If by practice work has’been shared by bargaining unit and non-
bargaining unit employees, it may be assigned to non-bargaining unit
employees without violating the Act.
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Discussion

The Union’s complaint raises two concerns. The Union complains,
first, that the Town eliminated the position of Record Room Supervisor
without negotiating with the Union about the elimination. Second, the Union
alleges that the work formerly done by Mr. Ruocco as Record Room Supervisor
has now been assigned to non-bargaining unit employees.

A threshold question has been raised by the Town. Since the process
of eliminating Mr. RUOCCO’S  position was begun before the Union was
certified as collective bargaining representative for the unit which
included Mr. RUOCCO’S  position, the Town argues that no duty to bargain can
be found to have attached.regarding this decision. The intent to eliminate
the Record Room Supervisor’s position long predated the filing of the
petition and the Town started the process to eliminate the position before
the election was held on the Union’s petition. We were not told Mr.
RUOCCO’S  last day of employment, but we have assumed that he continued to
occupy his position until the November 1, 1983 decision of the Personnel
Appeal Board. However, even if this is true, Mr. Ruocco only remained
employed when the Union was certified because his appeal was still pending
and the Board’s decision only ratified the Town’s previous decision to
eliminate the position. Based on these facts, we conclude that this case is
‘governed by State of Connecticut, Public Works Department, Decision No. 1573
(September 14, 1977). At the time the Town decided to eliminate Mr.

‘Ruocco’s  position for economic reasons, there was no designated bargaining
agent and therefore no duty to bargain.

Of course, even during the process of designation of a bargaining
agent, the employer cannot take actions which are inherently destructive of
the employees’ right to bargain through their statutory representative
without violating Section 5-272(a)(l) of the Act. We did not find, nor did
the Union try to prove, that the action taken here was in any way a direct
burden on the bargaining rights of employees nor on their right to choose a
bargaining agent. There is also no evidence of discrimination against Mr.
Ruocco for Union activities , cf. NLRB v. Allied Products Corp., 94 LRRM 2433
(6th Cir. 1977); NLRB v. Hudson Transit Lines, 74 LRM 2797, (3rd Cir. 1970).

Finally, the Union argues that the Town has replaced Mr..Ruocco-,  a
bargaining unit member, with clerical employees who are not members of the
bargaining unit. It is true that bargaining unit work cannot be assigned to

non-bargaining unit employees, if the work has belonged exclusively to the
bargaining unit. Town of Hamden,  Decision No. 2363 (February 28, 1985).
(Of course, it is not a defense to argue, as the Town did here, that the
employees are members of another bargaining unit.) However, work that has
been shared by bargaining unit and non-bargaining unit employees can be
assigned outside the bargaining unit without violating the Act. .City of
Milford, Decision No. 2235 (1983). In the present case, record room work
has been shared between Mr. Ruocco and clerical employees for some time.
Mr. RUOCCO’S  testimony was that the one clerical employee who worked with
him in the record room did the same work that he did, except that the
clerical employee also typed. In fact, he said, they did each other’s work
when one was behind. Therefore, there was no exclusive bargaining unit work
which was assigned outside the bargaining unit and no violation of the Act.
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Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
iS

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low '
Patricia V. Low

s/ Susan R. Meredith
Susan R. Meredith

.
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No. 2406
MPP-8217
HAMDEM

NO. CV 85 0307848

LOCAL 818 OF COUNCIL #4,
AFSCME, AFL-CIO

V.

CONNECTICUT STATE BOARD OF
LABOR RELATIONS, ET AL

: SUPERIOR COURT

: JUDICIAL DISTRICT OF
HARTFORD-NEW BRITAIN
AT HARTFORD

: MARCH 1, 1989

MEMORANDUM OF DECISION

I.

PROCEDURAL BACKGROUND

This appeal is taken pursuant to Conn. Gen. Stats.

Section 4-183 from a decision of the Connecticut State Board

of Labor Relations. On November 9, 1983, Local 818 of

Council 4, AFSCME, AFL-CIO (hereinafter the Union or Plaintiff)

filed a complaint with the Connecticut State Board of Labor -



Relations (the Labor Board) alleging that the Town of Hamden

(Town) had engaged in practices prohibited by Conn. Gen. Stats.

Sec. 7-467 etc., the Municipal Employee Relations Act,(here-

inafter MERA) by unilaterally eliminating a bargaining unit

position and using non-bargaining unit personnel to perform.
this work. After due notice thereof, a hearing was held

before said Labor Board on March 14, 1984. On June 18, 1985,

said Board issued its decision in the case, wherein it

concluded that the elimination of the position of Supervisor of

the Records Division had been made for.economic  reasons and

prior to the establishment of the collective bargaining relation

ship. As a result, the Labor Board found that there had been

no violation of the statutory duty to bargain. The plaintiff

then filed the instant appeal, seeking a reversal of the Board's

decision and an order directed to the Board to direct the

Town to reestablish the eliminated position and 'to return the

work of the) position to the Local 818 bargaining unit.

II.

AGGRIEVEL";NT

The plaintiff-union clearly has standing to bring this

appeal in its representative capacity. Local 773 v. Bristol,

39 Conn. Sup. 1,';5-6. Standing has not been questioned by

the defendants herein. The court finds that the aggrievement

of the plaintiff-union has been established.
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III.

The following facts were found by the Board and are
.

essentially undisputed:

1. The Town of Hamden  is a municipal employer within

the meaning of the Act.

2. Local 818 of Council #4, AFSCME, AFL-CIO is an

employee organization within the meaning of the Act.

3. On June 3, 1983, the Union filed a petition with the

Board asking to be designated as collective bargaining repre-

sentative for all of the supervisory employees who work for the

Town.

4. On August 29, 1983, an election was held pursuant

to the petition.

5. On September 16, 1983, the Union was certified by the

Board as collective bargaining representative for a unit

composed of most supervisory employees of the Town, including

the position of Record Room Supervisor in the Police Department.

6. Anthony Ruocco was hired as Record Room Supervisor,

at that time a CETA position, in 1975.

7. At the time he was hired, there were five persons

working in the Record Room.

8. In 1979: Ruocco took and passed a civil service exam

for the position of Record Room Supervisor. He was appointed

to the position on February 11, 1980.

9. In 1982, Police Chief Ambrogio proposed that the

position be eliminated from the budget. The position was not

eliminated.
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10. On August 3, 1983, Personnel Director Walter Denton

wrote Ruocco telling him his position was going to be eliminatei

as of August 31, 1983.."as  a result of impending reassignments

of duties and responsibilities."

11. On August 8, 1983, RUOCCO  wrote to the Town Personnel

Appeal Board requesting a hearing.

12. On August 15, 1983, Mayor Peter Villano wrote to

Chief Ambrogio telling him that any elimination of RUOCCO'S

position should be submitted to the Legislative Council.

13. On August 19, 1983, Chief Aribrogio  wrote to

Mayor Villano  outlining his reasons for eliminating Ruocco's

position and hiring two clerical persons at lower salaries.

14. On August 22, 1983, Denton  wrote to Ruocco telling

him that his position was not eliminated.

15. On August 25, 1983, the Mayor forwarded the Chief's

request to eliminate Ruocco's position to the Legislative Counci

16. Also on August 25, 1983, Chief Ambrogio told Ruocco

that his position had been eliminated and told him to leave

that day.

17. On August 26, 1983, the Mayor told Ambrogio not to

dismiss Ruocco.

18. On August 29, 1983, Ruocco voted in the election on

the Union's petition.

19. On August 31, 1983, the Mayor ordered Ambrogio not

to get rid of Ruocco until his case had been,heard  before the

Personnel Appeal Board.

20. On November 1, 1983, the Personnel Appeal Board

upheld the termination of Ruocco's position as not violating
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civil service rules.

21. The position of Record Room Supervisor appears in

the 1984-85 Town budglet.

22. Two part-time clerks were hired in the fall and

winter of 1983-84 to perform work in the Record Room. These

positions are not in the Local 818 bargaining unit.

23. Ruocco and the clerical employees in the Record Room

performed the same work, except that Ruocco.  did not type.

IV.

STANDARDS OF JUDICIAL REVIEW

Since the instant case is an administrative appeal

brought pursuant to the Uniform Administrative Procedures Act,

Conn. Gen. Stats. S 4-183 etc., judicial review by this court

is limited.

The court shall not substitute its judgment for
that of the agency as to the weight of evidence
on questions of fact. The court may affirm the
decision of the agency or remand the case for
further proceedings. The court may reverse or
modify the decision if substantial rights of the
appellant have been prejudiced because the adminis-
trative findings, inferences, conclusions or
decisions are: (1) In violation of constitutional
or statutory provisions: (2) in excess of the
statutory authority of the agency; (3) made upon
unlawful procedure: (4) affected by other error
of law; (5); clearly erroneous in view of the
reliable, probative, and substantial evidence
on the whole record; or (6) arbitrary or capricious
or characterized by abuse of discretion or clearly
unwarranted exercise of discretion. Conn. Gen.
Stats., sec. 4-183(g).
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V.

WHETHER THE .BO&UJ ERRED IN CONGLUDINGTHAT.  THE ,ELIMINATION,
.

OF THB P.OSITION  OF-RECORD:ROGM  SUPERVISOR;HAD  BEEN,MADB  FOR

ECONOMI.C.@ASONS  AND PRIOR TO -THE:_.lJSTABI;ISHMBNT  OP' THE

COLLECTIVJZ  BARGAINING RRLATIONSHIP..:

(A)

The Board concluded that the decision, to eliminate the

position of Record Room Supervisor had been made by the Town

for economic reasons.

Chief Ambrogio testified that he had felt the position

had become superfluous and had recommended its elimination as

early as 1982, reasoning then that the clerical work was

becoming overwhelming and that without additional money to

hdre more staff, the better option would be to eliminate the

supervisory position and replace it with two clerical positions

at the same cost. However, during budget deliberations that

year Ruocco had appeared before the Legislative Council

opposing the elimination of his position, so that the Council

had not followed the Chief's recommendation. The following

year I in 1983, without proposing the elimination of the

position in the budget, the Chief notified Ruocco of his

termination. The Chief testified that he had not proposed such

elimination in the budget to the Legislative Council since he

had felt that the Council could not prevent him from

reorganizing his department within the parameters of his budget.
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Indeed, Ruocco appealed this decision to the Personnel Appeals

Board which ruled that his dismissal had been for fiscal

reasons.

Where charges are made for economic reasons that do not

themselves violate the letter or spirit of the statute in

question, a legislative intention to impose so wide and drastic

a limitation upon the employer's freedom of action in this

regard will not be'implied, particularly in the absence.of

conduct undertaken with the express purpose of "impinging

upon the employees' freedom of choice for or against union-

ization." Personnel Policy Board et al v. Cranford, et al,

Cases SPP-3320 et al, Dec. No. 1461, at pages 4-5. See also,

State of Conn. Commissioner v: Ring, et al, SPP-3835, Dec. No. I

1573.

(B)

The Board also concluded that the position in question had

been eliminated at a time when no bargaining representative

had been designated.

The Board, upon the evidence, expressly concluded in its

opinion that at the time the Town had decided to eliminate

Mr. RUOCCO'S position for economic reasons, there had been no

designated bargaining agent and therefore no duty to bargain,

citing State of Connecticut, Dec. No. 1573, supra. The Union

contends in its trial brief that the actual date of termination

was November 1, 1983, a date well beyond the date of both the

-7-
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election and the certification. However, this court may not

substitute its judgment for that of the agency as to the
.

weight of evidence on:questions  of fact. Conn. Gen. Stats.,

sec. 4-183(g).

The court finds reliable, probative and substantial

evidence on the whole record in support of the Board's

conclusion that the elimination of the nosition  in question_

had been made for economic reasons and prior to the establishmen

of the collective bargaining relationship.

WHETHER THE BOARD ERRED IN CONCLUDING THAT THE CONDUCT
OF THE TOWN HAD NOT CONSTITUTED ACTIONS "INHERENTLY
DESTRUCTIVE" OF THE EMPLOYEES' RIGHT TO BARGAIN THROUGH
THEIR STATUTORY REPRESENTATIVE.

The Board concluded upon all the evidence that the action

taken by the Town had not in any way constituted a direct burden.'

on the bargaining rights of employees nor on their right to

choose a bargaining agent. The Board also found no evidence

of discrimination against Mr. Ruocco for Union activities. ,

The court finds reliable, probative and substantial evidence

on the whole record in support of the Board's conclusion and

finding in this regard.

The Union, however, urges that the actions of the Town in

the instant case constituted a "unilateral change" in a

“mandatory subject of bargaining" which was "inherently

destructive" of the inchoate right to bargain, citing

-8-



State of Connecticut, Dec. 1573, supra, at p. 4. (In that case,

however, there was no finding of "inherently destructive"

actions.) "Unilateral* change" implies the existence of a

fixed practice, Redding  Board of Education, Dec. No. 1922, which

practice has been unchanged during a collective bargaining

relationship; however, in the instant case there had been no

union in existence prior to the time of the decision to eliminate

the position in question. Moreover, there is no duty to bargain

collectively regarding managerial decisions which lie at the

core of entrepreneurial control. West Hartford Education Assn.

v. DeCourcy, 162 Conn. 566, 583.. Accordingly, the instant

decision to eliminate a position for economic reasons does not

concern a mandatory subject of bargaining. (Clearly there

is an obligation to bargain concerning the impact of the decision

to eliminate a position upon such issues as severance pay or

pension benefits.NLRB v. Royal Plating, 350 F2d 191, 196).

The reliance of the Union upon these contentions is

misplaced.

VII.

WHETHER THE BOARD ERRED IN CONCLUDING THAT MR. RUOCCO
AND CLERICAL EMPLOYEES HAD "SHARED" WORK

The court finds reliable, probative and substantial evidence

on -the whole record in support of the Board's conclusion that

Mr. Ruocco and one or more clerical employees had developed



When a practice has been developed whereby a certain type

of work is performed by both bargaining unit members and non-

bargaining unit member's, the continuation of this practice

constitutes no violation of the Act. Board of Education of

City of Hartford,

This claim of

Dec. No. 1938.

the Union is without merit.

For the foregoing reasons, the decision of the Board is

affirmed, and the appeal is dismissed.

3
2zid&.4fl&~ , J.
Edward R. Doyle
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