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STATE OF CONNECTICUT
LABOR DEPARTMENT -

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

.NORWICM  FREE ACADEMY
I
I -and-

Decision No. 2402

June 12, 1985

A P P E A R A N C E S :

.Siegel,  O'Connor and Kainen, P.C.
By: Edward F. O'Donnell, Jr., Esq., and

Mary Jane Ryan, Esq.
--'..for  Norwich Free. Academy

William J. Dolan,.Esq.,  and
Constance Augsburger, Esq.
for the Association

DECISION and ORDER

On May 3, 1984, the Norwich Free Academy Education Association
(Association) filed with the Connecticut State Board of Labor Relations
(Labor Board) a complaint alleging that the Norwich Free Academy (NFA) had
engaged and was engaging in practices prohibited by Section IO-153e(e)  of
the School Board-Teacher Negotiations Act (the Act) in that:

1. The complainant, Norwich Free Academy Education kssociation,
is the exclusive bargaining representative of the "Teachers' Unit,"
made up to employees of Norwich Free Acad.emy  (NFA),  as defined by
P.A. 83-359.

2. NFA and the Association are parties to a collective bargaining
agreement effective from September 1, 1983 to August 31, 1985.
This agreement was entered into on February 22, 1983.

3. Article II, RECOGNITION, 2.1, of the collective bargaining
agreement states as follows:

2.1 The Academy recognizes,the  Association as the representa-
tive of all regular and full-time certified professional
employees currently holding valid certification according
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to the Connecticut State Board of Education’s regulations,
with the exception of administrators.

Heads of departments and other supervisory personnel are
included in the teacher bargaining unit if they teach or
perform sixty (60%) percent or more of the workload of
professional employees in their department.

4. Fifty-eight (58%) percent of the duties of the NFA Art Department
Chairperson entail teaching responsibilities and forty-two (42%) per-
cent of his duties entail supervisory/administrative responsibilities.

5. There is no “Administrators 1 Unit” made up to administrators/
supervisors employed by NFA, and consequently, there is no collective
bargaining agreement between NFA and any such unit.

.
6. As a result of passage of P.A. 83-359, which altered the defini-
tion of .“Teachers’ Unit”  and llAdministrators’ Unit,”  and which became
effective on October 1, 1983, the Association demanded on September 6,
1983 that NFA enter into negotiations over the terms and conditions of -
employment of the NFA Art Department Chairperson position. NFA, on
September 16,  1983, refused to participate in such negotiations.

7 . NFA’s  refusal to participate in such negotiations constituted a
refusal to bargain in good faith , in violation of C.G.S. Section lo-
153e(b).  _

WHEREFORE, complainant NFAEA requests a cease and desist order.

After the requisite preliminary administrative steps had been taken,
on January 7, 1985, the parties agreed to a full stipulation of facts and
exhibits relevant to the case. Written briefs were subsequently filed by
the parties in February, 1985.

Upon the whole. record before us,
fact, conclusions of law, and order-.

we make the following findings of.

Findings of Fact

Findings one through seven below are taken from the stipulation
submitted by the parties.

1. NFA is an employer subject to the provisions of the Act Concerning
Sbhool Board-Teacher Negotiations, C.G.S. Sections lo-153a,  et seq,.

2. The Association is the exclusive bargaining representative of the
,*‘Teachers’  Unit,” made up of employees of NFA, as defined by P.A. 83-359.
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3. NFA and the Association are parties to a collective bargaining
agreement effective from September 1, 1983, to August 31, 1985. This
agreement was entered into on February 22, 1983.

4. Article II, RECOGNITION, Section 2.1 of the collective bargaining
agreement, states as follows:

2.1 The Academy recognizes the Association as the representative
of all regular and full-time certified, professional
employees currently holding valid certification according to
the Connecticut State Board of Education’s regulations, with
the exception of administrators.

Heads of departments and other supervisory personnel are
included in the teacher bargaining unit if they teach or
perform sixty percent (60%) or more of the workload of
professional employees in their department.

5. Fifty-eight percent (58%) of the duties of the NFA Art Department
Chairperson entail teaching responsibilities and forty-.two percent (42%) of
his duties entail supervisory/administrative responsibilities.

6. There is no “Administrators 1 Unit”  made up of administrators/
supervisors employed by NFA, and consequently, there is no collective

. bargaining agreement between NFA and any such unit.

7. As a result of passage of P.A. 83-359,  which altered the
definition of llTeachersV  Unit”  and llAdministratorst Unit ,I1  and which became
effective on October 1, 1983, the Association demanded on September 6, 1983,
that NFA enter into negotiations over the terms and conditions of employment
of the NFA Art Department Chairperson position. NFA, on September 16, 1983,
refused to participate in such negotiations.

8. Public Act 83-359,  amended Section lOi153b(a)  of the Connecticut
General Statutes and stated in relevant part:

On and after the effective date of this Act, the ltadministratorsll
unit shall mean those certified professional employees in a school
district who are not excluded from the purview of sections lo-153a
to  lo-153q,  i n c l u s i v e , who k-e  employed in positions requiring an
intermediate administrator or supervisor certificate, or the
equivalent thereof, and whose administrative duties, for purposes
of determining membershi,p  in the administrators’ unit, shall equal
at least fifty per cent of the assigned time of such employee.
Certified professional employees covered by the terrns and
conditions of a contract in effect prior to the effective date of
this act shall continue to be covered by such contract or any
successor contract until such time as the employee is covered by
the terms of a contract negotiated by the exclusive bargaining

. unit of which the employee is a member for purposes of collective
bargaining pursuant to the provisions of this section.
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Conclusions of Law

1. The scope of the teachers’ unit and the administrators’ unit is
determined by the Act and a refusal to recognize a position as within the
appropriate unit and to bargain.with  the exclhsive representative of that
unit over the salaries and conditions of employment of that position con-
sti tutes an i l legal refusal to bargain and a prohibited practice in
violation of Section lo-153e(a)(4)  of  the Act .

2. A provision in a teachers’ unit contract which purports to exclude
from the teachers’ unit  posit ions statutori ly appropriate to that  unit
concerns an illegal subject of bargaining and.is unenforceable to the extent
that it purports to exclude such positions from the teachers’ unit.

3. As of October 1, 1983, the position of NFA Art Department
Chairperson was in the teachers’ unit and the NFA’s  refusal to recognize
that position as in the teachers’ unit and bargain over ‘the salaries and
other conditions of employment for the position constituted a violation of

S e c t i o n  lo-153e(a)(4)  o f  t h e  A c t .

Discussion

In Waterbury Teachers Association, Decision No. 2337 (September 20,
1984) we ruled that :

Refusal by a school board to recognize positions as being within
the unit required by the Act will  constitute an illegal refusal to
bargain and a prohibited practice. See Connecticut State Board of- -
Labor Relations v. Board.of Education of the Town of West Hartford,
1’77 Conn. 68 (l-979) affirming West Hartford Board of Elation.
Decision No. 1553 (1977): Wethersfield  Board
No, 1560 (1977); Wallingford Board of Educat

of Education_, Decision
‘ion, Decision No. 1565

(1977);  Fairfield Board of Education, DecisiTNo.  1668 (1978);
‘Southington Board of Education, Decision No. 1 7 1 7  (1979).  I t  i s  [ t h e
administrators’] position that inclusion of the disputed posi t ions i.n
the teachers’ unit and refusal by the School Board to recognize those
positions as being in the administrators’ unit and to bargain with
[the administrators] regarding them constitutes prohibited ,practices
by the Association and the School Board.

As a result of Public Act 83-359, the Act now requires that
certified professional employees who are employed in positions
requiring an intermediate administrator or supervisor cert if icate (or ’
the equivalent thereof) must be included in the administrators’ unit
if “at least fifty percent of the assigned time” of such employees
znstitutes administrative or supervisory duties, Because this
demarcation for determining placement in a bargaining unit is required
by statute,  practices or provisions of collective bargaining
agreements which conflict with that demarcation will concern an
illegal subject of bargaining and be unenforceable to the extent of
the conflict. See Cheshire Board of Education, Decision No,.& 2153
(1982); Connecticut Council of AFSA Locals, Decision No. 2225 (1983).

Waterbury, at p. 7.

-Y-



The NFA has argued that if parties to a collective bargaining agree-
ment establish a demarcation between the administrators’ and teachers’ units
that conflicts with that required by the Act, the parties should be bound by
the contractual demarcation. This argument was raised by the NFA prior to
issuance of our decision in Waterbury Board of Education. As is clear from
the above quote from Waterbury Board of Education, it is the demarcation
drawn by the Act which controls when there is a conflict with a collective
bargaining agreement.

The NFA also argues that the Association should have brought a
petition before the Connecticut State Department of Education asking for a
clarification or expansion of the teachers’ bargaining unit, rather than
filed a prohibited practice complaint against the NFA for having refused to
bargain over the Art Department Chairperson position. It is true that the

.State  Department of Education has discretion to render such a ruling under
Section 4-176 of the Connecticut General Statutes (a provision of the
Uniform Administ.rative  Procedures Act). However, as is discussed in a
recent law review article with appropriate citations, under current  law,
both the Labor Board and the State Department of Education have jurisdiction
ov.er  such questions. See Celentano and Williamson, Primer on Educator

, Vol. 17 Conn. L. Rev. No. 2 (Winter,
-1985) at pp. 321-325. In Waterbury Board of Education, supra, the Labor
Board stated that “where there is any conflict or equivocation in the
evidence presented regarding whether duties are administrative and .

supervisory in character , it will be more appropriate for us to refrain from
categorizing those duties ourselves and determining whether administrative’
or supervisory certification, as opposed to teacher certification,. is
required .I’ Waterbury Board of Education, p. 7. In such a case, the parties
should obtain a ruling from the State Department of Education. However, in
the,present  case, there is no such dispute. In fact, the parties have
stipulated to the percentage of duties performed by the Art Department
Chairperson that are administrative in nature and the percentage that
requires only teaching certification.

The NFA further argues that in September, 1983, it had no duty to
negotiate with the Association over the terms and conditions of e’mployment
of the Art Department Chairperson position, because grandfather language,in
P.A. 83-359 delayed that duty until the time for negotiation of a successor
to the 1983-85 teacher contract. The language of P.A. 83-359 relied upon by
the NFA states that “Certified professional employees’covered by the terms
and conditions of a contract in effect prior to October 1, 1983, shall
continue to be covered by-such contract...ll. The NFA ar’gues  that the
position of Art Department Chairperson was covered by the teachers’ contract
prior to October 1, 1983 in that the position was in a category expressly
excluded from the bargaining unit by that contract. This is an ingenious
argument, but one we cannot accept. In labor relations, a position “covered,
by the terms and conditions of a contract11 is-understood to mean a position
that is within the bargaining unit that is the beneficiary of the contliacti
Likewise, a position not covered by the contract is understood to be a posi-
tion outside the bargaining unit that is the beneficiary of the cdntract.
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We believe that because the subject matter of P.A. 83-359 exclusively
concerns labor relations, the Legislature must have intended that the words
it used be understood in the context of labor relations usage. Accordingly,
for the grandfather pro-vision to be applicable to the Art Department
Chairperson, that position would have to have been in a bargaining unit that
was the beneficiary of a collective bargaining agreement. If there were an

administrators’ unit with a collective bargaining agreement, the Art
Department Chairperson would have been in that unit and the grandfather
provision would be applicable. However, there was and is no such unit at
Norwich Free Academy and therefore the Art Department Chairperson was not
covered by the terms and conditions of a contract in effect prior to October
1, 1983. The grandfather provision is inapplicable , and under the terms of
P.A. 83-359 and our decision in Waterbury Board of Education, supra, the NFA
was bound to recognize the position as in the teachers’ unit on October 1,
1983 and to bargain with the Association over the salary and conditions of
employment of, that position on that date. The NFA’s  refusal to do,so
constituted a violation of Section lo-153e(b)(4)  of the Act.

.
The final argument made by the NFA is that Article I, Section 10 of

the United States Constitution (commonly referred to as.the  llcontract
clausell) prohibits enforcement of legislation which interferes with contract -
rights and that if P.A. 83-359 were construed as conflicting with the
requirements of the 1983-1985 contract (the criteria of which excludes the
Art Department Chairperson position from the bargaining unit), P.A. 83-359
would be unconstitutional. We do not rule on this argument. OElr  role is to
construe the Act. We have done so and it would be for the courts to decide
the constitutionality of the Act.

O R D E R

‘By.virtue  of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the School Board-Teacher Negotitions Act,
it is hereby

ORDERED, that

I . Tht.  Norwich Free Academy shall

(a) Cease and desist from refusing to recognize the position of .
Art Department Chairperson as a member of the teachers’ bargaining
unit and refusing to bargain with the Association over the salaries
and other conditions of employment for that position,

:

I I . Take the following affirmative action which the Board finds will
e.ffectuate  the purposes of the Act

(a) Recognize the position of Art Department Chairperson as
within the teachers’ bargaining unit;
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(b) Rargain  with the Associat ion over the salaries and other
conditions of employment for the position of Art Department
Chairperson;

(c)  Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

(d) Notify the’ Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield ) Connecticut, within thirty (30)  days of  the receipt
of this Decision and Order, of the steps taken by Norwich Free
Academy to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrantem--p
Victor M .  Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea
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