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DECISION and ORDER

On October 10, 1984, the New Canaan Education Association
(Association) filed with the Connecticut State Board of Labor Relations
(Labor Board) a complaint alleging that the New Canaan Board of Education
(School Board) had engaged and was engaging in prohibited practices within
the meaning of Section lo-153e(b)  or (c> of the School Board-Teacher
Negotiations Act in that:

1 . Complainant New Canaan Education Association is the exclusive
bargaining representative of certified professional employees of
respondent New Canaan Board of Education.

2 . Complainant and respondent are presently engaged in negotiations
*over  a successor collective bargainiqg  agreement.

3. In these negotiations , complainant has proposed “impact”
language, providing that unit members will receive additional
compensation in the event that the school year is extended beyond 180
days or the school day is lengthened.

4. Respondent has refused to negotiate with complainant over the
aforementioned impact language in violation of the duty to bargain in
good faith, imposed by C.G.S. Section lo-153e(b).

WHEREFORE, complainant Association seeks: (1)  a cease and desist
order; and (2) an order of counsel fees and of the costs and expenses
incurred in statutory mediation/interest  arbitration.



After the requisite preliminary administrative steps had been duly
taken, the matter was brought before the ,Labor  Board for a hearing on
February 11, 1985. Both parties appeared at the hearing and were provided a
full opportunity to adduce evidence , examine and cross-examine witnesses and
make argument. Written post hearing briefs were filed on March 18, 1985.

On the basis of the whole record before us, we make the following
*findings of fact, conclusions of law, and order.

Findings of Fact

1. The New Canaan Board of Education is a local school board within
the meaning of the Act.

2. The New Canaan Education Association is a professional employees
representation organization within the meaning of the Act.

3. During the Fall of 1984 and into the Winter of 1'985, the parties
were engaged successively in negotiations, mediation and binding arbitration

pursuant to the Act in an effort to reach a collective bargaining agreement.
.

-I
-_ 4. During the negotiation process, the Association made the

following proposals as part of its package of proposals for a new collective
bargaining agr’eement  :

1) Salary Schedule and Per Diem Compensation
Members of the bargaining unit shall be compensated for

school years . , and , in accordance
with the salary schedule set forth herein, Members of
the bargaining unit shall be compensated at a per diem
rate based on their annual salaries for‘ every day added
to the school year above 180 days.

2) Teaching Hours
If the school day is lengthened’beyond the hours in
effect during the school year, the board of
education shall compensate members of the bargaining
unit at a rate of compensation based upon a pro-rating
of their annual salaries equal to a percentage of the
time the school day is extended. ’ (Exhibit 2A).

5. Throughout the process referred to in Finding three (31,  supra,
the School Board .insisted  that the Association’s proposals referred to in
Finding four (4) supra (impact proposals) concerned a non-mandatory subject
of bargaining.

6. Although the School Board did address to a limited degree the
merits of the Association’s impact proposals and gave reasons why those
proposals should not be accepted on their merits, it was clear throughout
the process that the School Board would not accept those proposals or



seriously consider the merits of those proposals because the School Board
believed those proposals to concern a’non-mandatory subject of bargaining.

7. During the arbitration process, both parties submitted last best
offers on the arbitrability of the Association’s impact proposals and on the
merits of those proposals.

a . At some point during the arbitration process, the Association’s
impact proposal concerning length of the school year was withdrawn as an
issue from arbitration. As a result, the parties in effect agreed that the
new collective bargaining agreement wouid not contain the Association’s
proposed language addressing the question of additional compensation for
increases in the length of the school year.

9. The arbitration panel found the Association’s impact proposal
concerning additional compensation for increases in the school day to be
arbitrable and accepted the Assocition’s  last best offer on that subject.
Accordingly, the Association’s last best offer on additional compensation
for increases in the length of the school day was included in the
arbitration award and intended by the arbitration panel to be part of the
new collective bargaining agreement.

. Conclusions of Law

1 . The subject of additional compensation for increases in the
length of the school year or school day concerns a mandatory subject of
bargaining.

2. This is so whether or not the School Board in fact has plans or a
present intention to make such increases.

3. The School Board’s insistence in negotiations, mediation and
arbitration that the Association’s impact proposals concern a non-mandatory
subject of bargaining, coupled with its failure to seriously and in good
faith consider the merits of the Association’s impact proposals, constituted
a failure to bargain in good faith in violation of Section lo-153e (b)(4)
and (b)(5)  of the Act.

Discussion

The initial question in this case is whether the Association’s impact
proposals concerned a mandatory subject of bargaining as argued by the
Association, or on the other hand whether they concerned a non-mandatory
subject of bargaining as argued by the School Board. If the School Board
were correct in its argument on that score , our inquiry would conclude
because the Act’s duty to bargain over proposal s made in negotiations does
not apply to non-mandatory subjects of bargaining. See Cheshire Board of

’ Education, Decision No. 2153 (1982). See Foy and Moskowitz, Connecticut
Labor Relations Law: Recent Developments In An Evolving Identity, Vol. 17

Conn. L. Rev. No. 2 (1985) at pp. 276-279 and cases cited therein. See also
Celentano and Williamson, Primer On Educator Collective Bargaining In
Connecticut, Vol. 17’Conn.  L. Rev. No. 2 (1985) at pp. 342-354.

.
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In West Hartford Education Assn., Inc. v. Decourcy,  162 Conn. 566
19721,  the Connecticut Supreme Court held that the subjedt of lthours”  is not
a mandatory subject of bargaining under the Act. See also North Branford’
Board of Education v. North Branford  Federation. of Teachers, No. 226489-
Superior Court, Judicial District of New Haven (July 18, 1984). In
DeCourcy, the court reasoned that the hours teachers work determines the
hours students are educated and therefore found the subject of hours to be a
matter of educational policy committed to the sole discretion of school
boards. Based-on that reasoning, and the legislature’s use of the phrase
“salaries and other conditions of employment” rather than lVwages,  hours and
other conditions of employment n to describe the scope of mandatory
bargaining in Section ?O-153a  of the Act,* the court found the subject of
the school calendar to be a non-mandatory subject of bargaining. In its
brief in the present case, the School Board argues that the Association’s
“real  intent” in making the impact proposals was “to  negotiate over the
length of the school day, school hours, the length of the school year, and

the ,school  calendar.” The problem with the School Board’s argument is that
there is no evidence to support it and the express language of the proposals

‘in question clearly demonstrate that they are concerned solely with the
question of additional compensation.

- : In DeCourcy, the court found that the subject of what extracurricular
program activities would be offered to students is a matter of educational
policy and a non-tiandatory  subject of bargaining. However, the court also
expressly ruled that “the question of compensation for such activities
affect salaries and other conditions of employment and are...mandatory
subjects of negotiation. n DeCourcy at p. 601. Similarly, in the present
case, although the Association has no right to require bargaining over the
length of the school year or the length of the school day (at least insofar
.as  such bargaining would determine the times when students are to be taught)
the Association has the right to require bargaining over additional
compensation for increases in either the length of the school year or the
school day.**

* Compare Section 5-572(c) of the State Employee Relations Act: Section
7-469-470(c)  of the Municipal Employee Relations Act; Section 8id)  of the
National Labor Relations Act at 29 U.S.C.  Set  158(d)  (1983).

%. l * We have held in many contexts that impacts on wages, salaries or condi-
tions of employment resulting from management decisions which themselves are
non-bargainable constitute a mandatory subject of bargaining. See e.g.,
Town of Winchester, Decision No. 2259
(Corrections), Decision No. 2013 (198
1994 (1981); City of Hartford (Fire),
Board of Education, Decision No. 1789
Decision No. 1691 .(1978).

1
(1981); S t a t e  o f  Conn&ticut - -
1;  City of Bridgeport, Decision No.
Decision No. 1850 (19.80);  Fairfield
(1979); Hartford Board of Education,
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The School Board also argues that the kssociationls impact proposals
must be found non-mandatory because at the time the Association was making
its proposals, the School Board had no plans or intention to increase either
the school year or the school day. This argument has no basis in any legal
precedent and is wholly foreign to the common and necessary practices in
collective bargaining negotiations. Additionally, acceptance of this
unusu’al  argument would introduce a dangerous threat to the stability of
collective bargaining relationships.

The only case cited by the School Board to support its argument is
our decision in New Britain Board of Education, Decision No. 2264 (1983)  and

that  case is  wholly inapposi te  to the present  case.  New Bri tain did not
establish a rule controlling whether a given subject is mandatorily
negotiable during negotiations for a new collective bargaining agreement.
Rather, New Britain only concerned the subject of an employer’s unilateral
change in conditions of employment during the term of a collective
bargaining agreement.* In New Britain, we reiterated that an employer may
not unilaterally (i .e.  without first  bargaining to agreement or impasse)
change an existing practice concerning a mandatory subject of bargaining.

-Consistent with a very long line of our cases on the subject, we held that
. an employer violates its duty to bargain if it goes ahead and makes such a

change without first fulfilling its duty to bargain the change with the
. union. However, if a union files a complaint with the Labor Board

challenging the employer’s action, the union must show that the employer has
in fact made a change. This is an element which the union bears the burden
of proving to establish its prima facie case when alleging an illegal
unilateral change.

, In contradistinction to New Britain, the present case does not
concern the circumstance under which the duty to bargain arises during the
term of .a collective bargaining agreement. Rather, this case concerns the
duty to bargain over future conditions of employment and their incorporation
into a new collective bargaining agreement. In such negotiations, any
subject which is not within the area of management’s sole discretion and is
otherwise a legal subject of bargaining must be bargained if either party

makes a proposal on such a subject. For example, layoff procedures are a
mandatory subject of bargaining. ‘That the employer intends no layoffs ’
during the term of the contract being negotiated has no bearing on whether .
union proposals for a layoff procedure must be bargained. Similarly, rates
of pay for overtime work are a mandatory subject of bargaining. Again, that
the employer does not intend to schedule overtime work during the term of

* For a good general discussion of the law surrounding unilateral change
and mid-term bargaining disputes, see Bingham Mid-term Bargaining Disputes
and binding Interest Arbitration for Public Sector Employees, Vol. 17 Conn.
L. Rev. No. 2 (1982) pp. 365-386. Citation of that  art icle here should not
be taken as ,any indication of our opinion concerning that author’s view of
whether or not application of binding interest arbitration to mid-term
bargaining disputes consti tutes desirable public policy.



the contract being negotiated has no bearing on whether union proposals to
establish rates for overtime pay must be bargained. The same principle
applies in the present case. Additional compensation for additional hours
or days of work is a mandatory subject of bargaining and union proposals to
set a formula for such additional compensation must be bargained whether or
not the employer intends to increase hours or days of work during the term
of the collective bargaining agreement being negotiated. Indeed, when a
union wants a contract provision that is designed to cover an eventuality
that will not likely occur, one wonders why an employer would be reluctant
to give it. After all, it is well known to everyone familiar with the
collective bargaining process that one party rarely accedes to a proposal of
the other party without getting something in return. If the eventuality
with which a union proposal seeks to deal never does occur, then whatever
the employer may have gotten in return for agreeing to that proposal would
have been obtained for nothing.

However, in the field of teacher-board negotiations in this state the
reality of bargaining over additionalzompensation  for increases in hours or
days worked is probably never a purely academic exercise and we believe the
parties must know this. School boards are elected bodies. Whatever the

.present School Board members’ intentions are, those intentions would become
irrelevant if the vagaries of elections resulted in a new board during the
term of the collective bargaining agreement. Moreover, the General
Assembly, through the enactment of statutes, has the power to require the
School Board to increase the days in the school year or the hours in the
school day. With the well known vigorous public debate currently going on
in this state over possible changes in the educational arena, such
legislative action cannot be ruled out with absolute certainty. Finally,
there is nothing to prevent the present School Board members from simply
changing their minds strictly on their own accord.

The next question to be addressed is whether the School Board’s
insistence on its erroneous legal position during the negotiation, mediation
and arbitration processes constituted a failure to bargain in good faith.
The School Board points out that in evaluating this question, we. must
consider the totality of the School Board’s conduct during the negotiations.

The School Board emphasizes that it both held its legal view in subjective
good faith and did in fact discuss the merits’ of the Union’s impact
proposals. .

We agree that the School Board’s conduct must be considered in the
context of the totality of the circumstances. In doing so, we still find
that the School Board’s actions constituted a breach of its duty to
bargain. We believe that the School Board honestly believed in the merits
of its legal position. However, when a party refuses to negotiate over a
mandatory subject of bargaining based on a legal position, that party must
bear the risk that its legal position is wrong. Otherwise, by virtue of
erroneous but honestly held views of the law, a party could eliminate any

‘possibility for reaching agreements during the negotiation and mediation
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stages of the bargaining process. Such  a result is wholly in conflict with
the purposes of the Act.’ It is true that the School Board’s negotiators
were willing to discuss the merits of the Association’s impact proposals
during the negotiation and mediation stage. However, by our reading of the
record it is clear that the School Board considered such discussions to be
beside the point and those discussions did not constitu,te  a serious effort,
because the School Board’s position on the subject was wholly determined by
its erroneous belief that the Association’s proposals did not require
bargaining. Thus, while there did occur some limited discussion on the
merits of the Association’s impact proposals, there were no true
negotiations by the School Board on that subject.

Finally, the School Board has argued that the arbitration award has
rendered this case moot. We disagree. If nothing else, a ruling in this
case and an appropriate order will minimize the likelihood.that  in the
future this and other employers will violate the Act in the manner shown.
These parties have a continuing relationship and likely will be together at

.the  bargaining table again. The award of the arbitration panel does not
create case law or precedent, but was instead effective only for that

. particular case. On the other hand, unless the Act is changed or we are
reversed by the courts, our decisions interpreting the Act provide guidance. for the future conduct of parties in the collective bargaining process.
Given the’usual time necessary for our processes to unwind and reach a final
decision as compared to the relative rapidity required by the Act’s
mandatory time schedules for negotiation , mediation and arbitration, hot
only this violation but many others would evade review and decision if we
were to accept the School Board’s sootness argument.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Act Concerning School Board-Teacher
Negotiations, it is hereby

‘ORDERED, that the New Canaan Board o? Education shall

I. Cease and desist in the future from refusing to bargain in good
faith over Association proposals that concern a mandatory subject of
bargaining. .

II. Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

(a) Post immediately and leave posted for a period of sixty
(60)  consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and
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(b)  Notify the Connecticut State Board af Labor Realtions at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30)  days of the receipt
of this Decision and Order, of the steps taken by the New Canaan
Board of Education to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY

- .

s/ Patricia V.  Low
Patricia .V. Low

s/ Craig Shea
. Craig Shea

s/ Cornelius J. Scanlon
Cornelius J. Scanlon

.
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