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DECISION and ORDER

On October 27, 1983, New Haven Police Union LocaL  530 and Council 15,
AFSCME, AFL-CIO (Union) filed with the Connecticut State Board of Labor
Relations (Board) a complaint alleging that William F. Farrell and the City
of New Haven (City) had engaged and were engaging in practices prohibited by
the Municipal Employee Relations Act (Act) in that Farrell had agreed to a
settlement of charges brought against a police officer, Patrolman'Frank
Murphy, while having the undisclosed intention to use the settlement to
bring further charges. The Union complaint alleges that:

Farrell's reprehensible and dispicabl; actions clearly fall within
the provisions of Section 7-470(a) General Statutes, in that:

a. He has repudiated the settlement of a disciplinary dispute
entered into in a grievance setting.

b . He has committed the most heinous act of bad faith bargaining
imaginable.

c.  He has undermined and subverted the grievance and arbitration
provisions of the collective bargaining agreement.

The Union' requested an order to Farrell requiring him to rescind the charges
which are the basis for this,complaint.



‘.

After the requisite prel,iminary steps had been duly taken, the matter
came before the Board for a hearing on February 8, 1984, at which time the
parties appeared, were represented by counsel, and were fully heard. Both
parties filed written briefs by April 2, 1984. On the whole record before
us we make the following findings of fact, conclusions of law, and order.

Findings of Fact ,

1. The City of New Haven, William F. Farrell, Police Chief, is an
employer within the meaning of the Act.

2. New Haven Police Local 530, Council 15, AFSCME, AFL-CIO, is an
employee organization within the meaning of the Act and has at all material
t imes been the exclusive statutory bargaining representative for all
uniformed and investigatory employees of the New Haven Police Department up
to and including the rank of Captain.

. 3. On August 1.9,  1983, Chief Farrell preferred charges against
Patrolman Frank Murphy alleging that he violated the department rules in

severa l  respects .

4. Murphy was scheduled to appear before the Board of Police
--‘-Commissioners of the City of New Haven to answer the charges on September

14, 1983.
.

5. The Union, sometime before September 14, 1983, contacted Deborah
Morgan, an assistant corporation counsel for the City of New Haven who had
been assigned to present the charges against Patrolman Murphy, and inquired
of Morgan whether there was a possibility of disposing of the charges
without a formal hearing before the Board of Police Commissioners.

6. After consulting with Farrell, Morgan informed the Union that
Farrell was willing to dispose of the charges by an agreement whereby Murphy
would plead guilty to the charges and receive a one-day suspension.

7. Patrolman Murphy agreed to dispose of the charges in the manner
proposed by Morgan.

,.
8. On September 14, 1983, Patrolman Murphy and his Union

representative appeared before the Board of Police Commissioners and, in
accordance with the agreement set out above , pleaded guilty to all five
charges.

9. At Morgan’s request, the Board of Police Commissioners then
referred the matter  to Chief Farrel l  for  disposit ion.

10. Because the one-day suspension which the Chief then imposed on
Murphy was a result of the agreement, Murphy did not exercise his right
under the collective bargaining agreement to file a grievance concerning the
suspension.
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11. On October 14, 1983, Chief Farrell preferred written charges
against Patrolman Murphy based on Rule 15, Item 47 of the Manual of the
,Department  of Police Service of the City of New Haven which provides that:

“Any  sworn or non-sworn employee of the Department who has
accumulated a record indicative of non-compliance with the
Rules, Regulations and/or Orders of the Department, based on
written documentation or testimony, may, .after a hearing
before and upon conviction by the Board of Police
Commissioners be dismissed from the Department or otherwise
d i s c i p l i n e d . ”

12. The record on non-compliance cited by Chief Farrell included
eight counts, five of which were the charges to which Officer Murphy had
pleaded guilty on September 14, 1983, pursuant to the agreement between
Farrell and the Union.

13. Of the three remaining counts of misconduct cited by Chief
Farrell, two were the subject of a grievance filed by the Union alleging
that discipline was imposed without just cause. No decision had been
reached on the grievance..

__ : 14. Chief Farrell admitted that he made the agreement to accept
-Murphy’s  guilty.plea  to the five charges presented on September 14, 1983, in
order to bring charges under Ru1.e  15, Item 47.

15. Chief Farrell testified that he realized that Murphy would not
have accepted his offer to resolve the charges if he knew of the Chief’s
plan to use his guilty plea to bring charges under Rule 15, Item 47.

16. The Chief did not tell the Board of Police Commissioners that he
.was going to use Murphy’s guilty plea to bring further charges.

Conclusions of Law

1. Failure to abide by an agreement reached by an employer and a
statutory bargaining representative in settlement of a dispute made in lieu
of grievance constitutes a refusal to bargain in good faith and a violation
of the Act. In this respect such an agreement stands on the same footing as
a grievance settlement.

2. An agreement settling a dispute about discipline which imposes a
‘. penalty for a given offense excluded by clear implication the imposition of

any additional penalty for that offense.

3. The immediate use of guilty pleas accepted in settlement of a
dispute over discipline as the basis for imposition of further discipline
constitutes in this instance an additional penalty imposed in violation of
the agreement.

. 4. Such conduct violates the Act’s requirements that grievance
settlements be honored and that bargaining be carried out in good faith.
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Discussion

This Board has held for many years that the duty to bargain over ’
mandatory subjects of bargaining includes the obligation to meet and discuss
grievances and to implement the terms of grievance settlements. City of
Waterbury, Decision No. 1328 (1975). In 1975, soon after the Waterbury
decision, the legislature amended Section 7-470 of the MERA to add sub-
section 7-470(a)(6)  which expressly and specifically states that refusal to
comply with a grievance settlement constitutes a prohibited practice. See
cases cited in footnote 5 of Town of East Haven, Decision No. 2378 (1985).

Since there is no question that failure to comply with a grievance
settlement is a prohibited practice, the questions presented by this case
are

(1) whether the agreement reached between Chief Farrell and
Local 530 with regard to discipline of Officer Murphy was a

grievance settlement as defined by the Act and the decisions
of this Board, and

-.._.

(2) whether.Chief  Farrell’s action in using Officer Murphy’s
guilty pleas entered in accordance with that agreement as the
basis for charges under Rule 15, Item 47 constituted a failure
to comply with the settlement..
We find that the agreement reached between the parties here is exactly

parallel to that reached in State of Connecticut, Department of Children and
Youth Services, Decision No. 1870 (19801, in which we upheld an agreement
settling a dispute ov.er  discipline where no grievance was filed. As we said
in that case

In the present case a dispute arose over a question of
discipline. This, of course, is typical grist for the
grievance-arbitration mill as the parties well knew. Instead
of filing a grievance, on one hand, or*waiting for its
presentation, on the other, the parties commendably negotiated
an agreement settling the dispute. This kind of agreement
fulfills the benign role of grievance machinery in a way even
more satisfactory than does the machinery itself; it is even
more expeditious, less formal, and less disruptive of labor
peace. It would exalt form over substance to treat such an
agreement less favorably than a grievance settlement. We
shall not do so. We hold that a settlement “in a grievance
setting” [footnote omitted1 like this is to be treated for
present purposes.like the settlement of-a grievance, so that
breach of such a settlement is a violation of the Act.

On this same basis, we hold that the agreement reached between Chief
Farrell and Local 530 on behalf of Officer Murphy should be treated as the
settlement of a grievance.

.



The second part of our inquiry is whether the settlement agreement was
violated. Officer Murphy appeared before the Board of Police Commissioners
on September 14, 1983 and pleaded guilty to five charges, as agreed. Chief
Farrell then asked the Board of Police Commissioners to refer the matter to
him for discipline and the Board of Police Commissioners did so. Chief
Farrell then imposed a one-day suspension, as he had agreed to do.

However, very soon after this discipline, Farrell preferred charges
against Officer Murphy based on Rule 15, Item 47 which provides that a
police officer can be dismissed for accumulating “a record of noncompliance
with the Rules, Regulations and/or orders of the Department.” Both in his
answer to the complaint in this case and in his testimony, Chief Farrell
admitted that he made the agreement with Officer Murphy concerning the five
original charges in order to be able to use those charges to bring charges
under Rule 15, Item 47.

Chief Farrell admitted in his testimony that the agreement he reached
with Local 530 contemplated a one-day suspension as the sole penalty for the
five charges which were the subject of the agreement. It seems clear that
to use these charges immediately as the basis for further charges imposes an
additional penalty for the same offenses.

We find that the Chief took Officer Murphy’s guilty plea with a secret
agenda, to use the plea as the basis for charges under Rule 15, Item 47 and
that, in that circumstance, he violated the Act. The discussions which led
to Officer Murphy’s guilty plea were not conducted in good faith because of
Chief Farrell’s secret plan. The charges under Rule 15, Item 47, which were
preferred immediately after Officer Murphy’s guilty plea, constituted a
second penalty for the original charges and thus violated the agreement.

The City argues that this position will make Rule 15, Item 47 a
nullity. The City argues that if it cannot use guilty pleas to earlier
charges as a basis for an action under Rule 15, Item 47, then it will never
be able to prove the required “record of non-compliance.” We, therefore,
find it important to point out what is not covered by our holding. We are
not holding that past guilty pleas are not available to show a record for
Rule 15, Item 47. We are only holding that guilty pleas which were
obtained , as these were, as part of an undisclosed plan to use them
immediately in a second disciplinary action violate the Act’s requirement
for good faith bargaining and compliance with grievance settlements.

The Union also argues that the Chief was prohibited from using, as
part of a Rule 15, Item 47 charge, disciplinary actions which are in the
grievance process. We do not find that using such charges constitutes a
violation. Grievance procedures may be protracted and, if an earlier
disciplinary action is reversed, the grievance procedure itself will provide
a remedy for any further uses to which that action has been put. Therefore,
we find that Counts VII and VIII were available to Chief Farrell for the
later charge.



ORDER . .

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the City of New Haven shall

I . Cease and desist from using the charges to which Officer Murphy
pleaded guilty  on September 14, 1983, as the basis for charges under
Rule 15, Item 47.

II. Take the following affirmative actions which the Board finds will
effectuate the purposes of the Act:

(a) Rescind the charges against Officer Murphy under Rule 15,
Item 47 which are based on the charges to which he pleaded guilty
on September 14, 1983;

(b)  Make Officer Murphy whole for any pecuniary losses he
may have suffered as a result of the illegal actions discussed
herein;

(c)  Post immediately and leave posted for a period of sixty
(601,consecutive  days from the date of posting, in a conspicuous
place where tile employees customarily assemble, a copy of this
Decision and Order in its entirety; and

.

(d)  Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order, of the steps taken by the City of New
Haven to comply therewith.

CONNECTICUT STATE BOARD OF .LABOR  RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

.

s/ Ann M. McCormack
Ann M. McCormack

s/ Susan R. Meredith
Susan R. Meredith
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