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May 10, 198’3

Frank J. Raccio, Esq.
for the Union

.

DECISION
and

DISMISSAL OF COMPLAINT

On June 30, 1983, the Norwalk Police Local 1727 and Council #15,
AFSCME, AFL-CIO (Union) filed a complaint with the Connecticut State Board
of Labor Relations (Board) alleging that the City of Norwalk (City) had
engaged and was engaging in practices prohibited within the meaning of the
Municipal Employee Relations Act (Act) in that:

1. The City of Norwalk and Norwalk Police Local 1727, Council 15,
AFSCME, AFL-CIO, are in contract negotitions for a successor ’
agreement to commence July 1, 1983.

2. The City of Norwalk created two (2) new positions of Inspectors,
above the rank of Captain and out of the bargaining unit.

3. Said two (2) Inspectors were appointed from two (2) Lieutenants
in the bargaining unit which Lieutenants positions have not been
f i l l e d .

4. The Captains in the bargaining unit had working conditions which
were drastically and unilaterally changed.

5. The Captains worked a steady day shift, Monday through Friday and
were in command of their respective diyisions.
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6. The City of Norwalk subcontracted their duties from said bargaining
unit members to non-bargaining unit members.

7. The City of Norwalk created non-bargaining unit’positions at the
expense of bargaining unit personnel and positions.

8* The life styles, hours of work, and conditions of employment of
the Captains have been completely disrupted by the drastic and
unilateral changes without negotiations and while contract
negotiations were in progress,

9 . On Wednesday, June 22, 1983, the President of the Union, Albert
Kruseski, and I, in person, advised the City’s Labor Consultant,
Attorney John Romanow, to maintain the Captains in their present
conditions of employment and made a demand to negotiate it.

10 . This was put in writing on June 23, 1983.

11. Almost immediately after verbally advising the City’s Labor
Consultant the City implemented its drastic and unilateral changes
onto the Captains.

12. The actions of the City are a prohibited practice pursuant to
Section 7-470 (a) (41,  C.G.S.

REMEDY SOUGHT

1. A cease and-desist order on the implementations of the drastic and
unilateral changes in conditions of employment for the Captains;

*2. Immediate restoration of said Captains to their assignments prior
to said changes;

3. Payment of overtime for all hours of work on shifts not previously
worked on a straight-time basis as the normal tour of duty;

4. Payment of overtime for all hours worked on days not previously
worked as the normal tour of duty;

5. An order to bargain in good faith after being restored to the
Captains previous conditions of’ employment;

6. Interim relief as soon as the statute provides;

7. Payments of interest on monies due in Nos. 3 and 4 above;

8'. Payment of attorney’s fees and costs;

9. And such other remedy the Board may direct.
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After the requisite preliminary steps had been taken, the matter was
brought before the Board for a hearing on March 20 and May 16, 1984. Both
.parties  appeared at the hearing and were provided with full opportunity to
adduce evidence, examine and cross-examine witnesses, and make argument..
Both parties filed written briefs.

On the record before us we make the following findings of fact,
conclusions of law; and order of dismissal.

Findings of Fact

1 . The City is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the
Act.

3. The parties have a collective bargaining agreement (Contract)
effective from July 1, 1981 to June 30, 1983.

4. Article I, Section 2 of that Contract (Recognition) states in
pertinent part:

-:._ Section 2. The City recognizes the Union as the sole and
exclusive bargaining agent for all full time and permanent
investigat0r.y  and uniformed members of the Police Department with
the authority to exercise police powers, up to and including the
rank of Captain, . . .

(Ex. 2)

5. On June 22, 1983, the City’s Police Chief Carl LaBianca issued
General Order #881. This General Order restructured the organization of the

‘Police Department into two major divisions: (1) Administrative and
Technical Services; and (2) Field Operations. Each of these divisions was
commanded by an Inspector. Based upon this organizational structure, the
chain of command was Chief, Deputy Chief, and two Inspectors reporting to

the;Deputy  Chief, one for Line Services and one for Administrative
Services.

6. The organization structure in place prior to this General Order
provided for three major divisions: Administr.ative  Services; Patrol
Services; and Investigative Services. Each of these divisions was commanded
by a Captain. These Captains reported directly to the Deputy Chief who-. reported to the Chief.

7 . As a result of the June 22, 1983 reorganization, the job
responsibilities of the Captains changed substantially. P r i o r  t o  t h e
reorganization they were responsible for a major division of the department
and reported directly to the Deputy Chief. After June 22, 1983, each of the
Captains was relegated to command one of three patrol units and reported
directly to the Inspector of Field Operations.
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a . Prior to the reorganization, Captains worked a Monday-Friday
workweek with weekends off. They were also assigned a unmarked car and most
of their duties were performed at headquarters.

9. After the reorganization, Captains worked on the street supervising
a patrol  unit . Their workweek now was a five-two, five-three workweek which
meant that they frequently worked Saturday and Sunday. This scheduled
workweek was in accordance with Article V of the Cpntract  which states in
pert inent  part :

Section 4. The work schedule for the regular uniformed patrol
division, communication division, and general investigation section
of the detective bureau shall be as set forth in Schedule C. Those
units shall be governed by Section 1 of this Article. All other
individuals shall receive the same vacation and days of’f in lieu of
holidays as in Section 1 and further, shall  be entit led to ten (10)
days off in lieu of work Schedule C, the dates of which are to be
at the discretion of the Division Commander. . (Ex. 2)

10. At the time of the Chief’s reorganization, the parties were engaged
.in negotiations for a successor agreement. In fact, the Union prior to the
June 23, 1983 date was aware of a reorganization move. Al Kruseski, Union

president , asked John Romanow, the City’s negotiator, about the reorganiza-
tion and requested that the Captains be kept as they are until they are
negotiated. Romanow responded by saying “that the Department is going to do
what it  is going to do” and suggested that the Union submit to writing any
complaint it might have.

11. On June 23, 1983,  the Union addressed the following letter to Mr.
Romanow:

Dear John:

The City of Norwalk, as their prerogative, has creaked  two (2)
positions out of the bargaining unit with the title of s
Inspectors.

As a result of said positions it  will  drastically affect the
conditions of employment of members of the bargaining unit.

The Union makes a demand that all current conditions of
employment of all members of the bargaining unit remain in
effect and the Union makes a demand to negotiate the issues.

Please advise by July 1, 1983 that there shall be no changes
in conditions of employmen’b of bargaining unit members
affected by the appointment of Inspectors and the City will
negotiate the issues with the Union. Failure to maintain the
current conditions of employment and agreement to negotiate
the issues shall  result  in a prohibited practice complaint  by
the Union.

(Ex.  11)
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12. ‘The City’s representative never responded to this letter.

13. Negotiations for a successor agreement continued from June to
September of 1983  and an agreement was reached on October 18, 1983. During
those negotiations the Union did not raise at the bargaining table the
reorganization’s impact on the bargaining unit,‘specifically the Captains
change in employment conditions.

14. The parties however did reach an agreement on one impact issue by
providing for a financial sum to two captains for the use of their own
vehicles from the time that their vehicles were taken away until such time
the Contract was signed.

15. Article XXIII of the Contract in effect at the time of the
reorganization provides in pert inent part :

Section 1. (a> The hours of work for each Division
of the Norwalk Police Department shall be as follows:

Patrol Division and Communications Division:
a. Midnight to 8:00 a.m.
b. 8:Od a.m. to 4:00 p.m.

. c. 4:00 p.m. to Midnight.
Detective Bureau: Rotate every other week

a. 8:00 a.m. to 4:00 p.m.
. b. 4:00 p.m. to Midnight

Special Services:
Hours as prescribed by officer in charge but limited to

. investigations involving vice, gambling and narcotics.
Complaint bureau:

Monday through Friday, 8:00 A M. to 4:00 P.M.
Community Relations:

Hours as deemed necessary by immediate supervisor.
Marine Division:

Hours as prescribed by Marine Division officer in
charge.
Any position not mentioned above shall work Monday

through Friday 8:00 a.m. to 4:00 p.m.
(Ex.  2)

16. Article XXIV of the Contract provides’in pertinent part:

‘. (f) Regular members of the Department shall bid shifts
every four-month period in accord with the provisions of
Schedule llC” attached hereto.

(Ex. 2)

17. Since 1977  the City’s Police Department has been restructured five
times. On February 3, 1977,  then Police Chief Carpenter issued General
Order 1531 restructuring the Police Department. This organizational
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structure provided for a Chief, a Deputy Chief and two Supervisors reporting
to the Deputy Chief. These supervisors (one for Staff Services, the other
for Line Services) held the rank of Captain. The Supervisor of Line
Services was responsible for patrol services, criminal investigation,
auxiliary police, and such miscellaneous services as youth, marine, canine,
e tc . The patrol services commander was also a Captain and reported to the
Supervisor of Line Services. The criminal investigation unit was headed by
a Lieutenant. The Supervisor of Staff Services. was responsible for such
administrative functions as personnel,  records,  training, public relations,
planning, research, etc. (Tr. 152) (Ex. 14).

18 . On August 15, 1977,  the City’s Board of Police Commissioners
established a rank of Inspector. An Inspector in the chain of command is
higher than Captain and lower than Deputy Chief.

19. Subsequently, on September 19, 1977, then Chief Beres issued
General Order f586 reorganizing the Department. This reorganization
maintained much of the prior structure. Some additional units were

established but the major change was that Inspectors instead of Captains now
held the position of supervising the two major divisions, i.e. Line and

Staff  Services. Each Inspector reported to the Deputy Chief. Under the
Inspector of Staff Services two new supervisory positions were established,
a Supervisor of Records who was either a Captain or Lieutenant, and a

-‘-Headquarters Division Commander who was a Captain. Some of the smaller sub-
units reported directly to the Inspector. The Inspector of Line Services
had three units reporting to him -- the Spec.  Aux. Police Unit, the Patrol
Unit and the Detective Unit. Both the Patrol and Detective Unit Commanders
held the rank of Captain. (Ex. 16).

20. On July 23, 1980, then Police Chief Beres issued the following
memorandum:

T O
ALL PERSONNEL

SUBJECT
TABLE OF ORGANIZATION DATE  JULY 23rd,  1980

Attached for your information is the adopted Table of
Organization approved by the Board of Police Commissioners. I

Effective date will be announced. .
(Ex.  5)

This reorganization changed the Department in several ways. First, the
Division of Staff Services became known as the Division of Administrative
Services. The supervisor of this division continued to hold the rank of
Inspector. However, a number of functions performed by the former Staff
Services Division (such as Training, Traffic Safety, School Guards) was
transferred to the Operations Division (formerly known as Line Services).
These functions were consolidated under one unit entitled Support Services.
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The remaining units in the Operations Division were ehtitled Patrol Services
and Investigative Services. Each of these three units was supervised by an
officer holding the rank of Captain. However, unlike the previous structure

.whereby the Captains would report to an Inspector, the Captains were now
reporting to a Deputy Chief who had overall responsibility for the .
Operations .Division. (Ex.  5)

21. No evidence was offered to show that this structure was -announced
formally by a general order as was typically the case. However, the
.evidence  presented by the Union that such an organizational structure was
effective went uncontradicted by the City.

22. On January 1982, then Chief of Police Beres issued General Order
#787 restructuring the Police Department. This general order reorganized
the Police Department from two divisions to three. The prior organization
called for an Administrative Services Division and Operations Division with
Patrol, Support, and Investigation units reporting to i t . The three new
major divisions were entitled Administration, Patrol and Investigative
Services, each supervised by an officer holding the rank of Captain. Also,
the’support  Services unit which was previously within the dperations unit
was broken down; some functions were placed into the Administrative Services
division, while others were placed into Patrol Services. (Ex.  6).

23. This organizational structure remained in effect until June 23,
1983 .

24. Regarding the duties of Captains in the past and their specific
supervisory responsibil i t ies, Chief LaBianca  testified as follows:

We have had captains in charge of platoons in the past, we have
had captains in charge of special services where there were two or
three people assigned to them, we have had two captains in the
Detective Bureau, we have had captains on the desk assignment after
they were promoted from lieutenant, we have had captains as a court
officer in charge of no one, we have had lieutenants, we have had
captains assigned to almost every police,job  in the department.

(Tr. p .  133)

Conclusions of Law

1. Unilateral assignment of bargaining unit work to non-bargaining
-. personnel will constitute a violation of the Act when the work in question

is by law required to be performed exclusively by bargaining unit personnel
or by practice has been exclusively performed by bargaining unit personnel,
and the existing collective bargaining agreement provides no justification
for the unilateral change.
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2. Where work has been by practice shared between bargaining unit and
non-bargaining unit personnel, the continuation of non-bargaining unit
.personnel  performing such work results in no substantial change in
conditions of employment. .

3. The responsibilities for supervising a major division within the
City’s police department has by practice been shared by both bargaining unit
and non-bargaining unit personnel , and the continuation of non-bargaining
unit personnel performing this work constitutes no violation of the Act.

Discussion

The thrust of the Union’s claim is that the city unilaterally assigned
bargaining unit work to non bargaining unit employees when the Chief
reorganized the police department on June 23, 1983. Specifically,  they
allege that the work previously performed by Captains is now performed by
Inspectors.

‘It is well settled that the assignment of bargaining unit work to non-
.bargaining unit employees is a mandatory subject of bargaining and it
violates the Act to assign such work without bargaining with the Union.
Plainville Board of Education, Decision No. 1992 ( 1974)  ; Southington Board

-. of Education, Decision No. 1221 (1974); City of New Haven, Decision No. 1558
(l’977);  Town of ‘Manchester, Decision No. 1803 (1979). Where work
legitimately belongs to the bargaining unit, is of a permanent nature and is
unilaterally given to non unit workers, the assignment to non bargaining
unit personnel violates the Act, unless  there  is  a  past  pract ice  of
assigning the work to non bargaining unit employees or an emergency. See
Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203  (1964); Plainville,
supra.

However, in order for this Board to find that work is bargaining unit
work, it must be shown that there has been a past practice of having that
work performed exclusively by bargaining unit members. If  by practice the
work has been performed by both bargaining unit and non-bargaining unit
members, i.e. shared work, the assignment of’the work to non-bargaining unit
members will not violate the Act because there has been no substantial
change in the practice. Hartford Board of Education, Decision No. 1938
(1980).

The Union contends that there was an established practice of having
Captains perform the work of division commanders and that the reorganization

‘\ on June 23, 1983 which established Inspectors in command of the two
divisions in lieu of Captains was a unilateral change and thus a violation
of the Act.

The evidence in the present case does not support this contention.
Instead, the record shows that Captains have held a number of positions
within the organization of varying responsibilities and titles. More
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importantly,  the evidence reveals that  the responsibil i t ies for overseeing a
major division of the department since at least 1977 was shared by Captains,
‘Inspectors and Deputy Chief. Back in 1977 Captains held the positions of
Supervisor of the Line and Staff Services. Although their title was labeled
supervisor ‘they were in command of a major division of the department.
Later that same year the City created the position of Inspector, a rank
above that of Captain, and reassigned the responsibilities for the two
divisions from the Captains to the Inspectors. As a result of that change
‘Captains were assigned to varying units within each division and were given
the supervisory rank of Headquarters, Detective, and Patrol Commander
respectively. Thus although their job titles changed from Supervisor to
Commander, their responsibility diminished from one of a divisional
commander to unit commander.

In July of 1980 the organization structure changed once again. At this
juncture, the Deputy Chief assumed supervisory responsibility for the
Operations Division, formerly the Line Services Division. Captains were

assigned to supervise the Patrol , Investigative and Support Services Units.

Thus from our examination of the job responsibilities attendant to the
various changes in the organizational structuring of the police department -
-and that  is  the key,  job responsibi l i t ies ,  not  job t i t le-- i t  is  clear that
there has been a shared practice between bargaining unit and non bargaining -
unit members to oversee the functions of the mefor  divisions within the
City’s police department. Given such a finding there can be no unilateral
change and thus no violation of the Act.

There is also an additional reason for dismissing the complaint. Even
if the Union ‘did make out its prima facie case showing that there has been a
unilateral change in an existing practice requiring negotiations, the Union
.has had notice and reasonable opportunity to negotiate, which it failed to
do. In its letter of June 23, 1983, the Union acknowledged that the City
had within its prerogative the right to create two Inspector positions and
demanded that I1 . ..a11  current conditions of employment of all members of the
bargaining unit remain in effect and the Union,makes  a demand to negotiate
the issues .lf Yet this letter fails to clarify what issues it  wished to
negotiate . Furthermore, the parties were involved in negotiations for a
successor agreement, yet at no time during these negotiations did the Union
outline the issues i t  wished to negotiate. The Union failed to make any
proposals concerning the impact of the reorganization on bargaining unit
members. In fact, the Union in its June 23, 1983 let ter  fai led to raise the

‘ . claim outlined in its complaint, i .e. that the City by establishing these
positions of Inspectors has unilaterally assigned bargaining unit work to
non bargaining unit employees. From all this it  is clear the Union has
waived any right to negotiate over the impact of the reorganization, City of
Norwich v. Norwich Fire Fighters, et al, 173 Conn. 210 (19771,  and we must
accordingly dismiss the complaint.
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Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Susan R. Meredith
Susan R. Meredith

s/ Cornelius J. Scanlon
Cornelius J. Scanlon
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