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DECISION and ORDER

On December 15, 1982, the International Brotherhood of Police Officers
Local 540 (Union) filed with the Connecticut State Board of Labor Relations
(Board) a complaint alleging that the Town of East Windsor (Town) had
engaged and was engaging in practices prohibited by the Municipal Employee
Relations Act (Act) in that:

Complainant states that Respondent is in violation of the M.E.R.A.
7-470(a)  (1) & (4) in that the Police Commission has refused and
cantinues  to refuse to promote Officer Dennis Bixler and/or Officer
Vie DeCapua to the position of Sergeant, and that this failure to
promote is based on Officers 1 Bixler and DeCapua Union activity.
More specifically, Complainant states as follows:

Oral and written tests were held for the position of Sergeant
in December 1981 and January of 1982.

Respondent's clear intentions were to fill two (2) Sergeant
vacancies.

One Sergeant vacancy has been filled.
The Town has refused to reveal the ranking of the test

results. Officers Bixler and DeCapua were eligible and did in fact
test for the position of Sergeant.



.
‘-Officer Bixler is President of IBPO Local 6540;  Officer

DeCapua is press spokesman for Complainant.
Officers Bixler and DeCapua have filed or have had filed,

-various Freedom of Information Complaints, grievances and
prohibitive practice complaints. Complainant, through these
officers efforts have had some measure of success in these
--plaints.

On or about the last week of November, the Chairman of the
Police Commission.Charles  Syzmanski, communicated orally to

-Cfficers  Bixler and DeCapua that they would not be promoted because
of their "attitude" and because of the various complaints filed.
-Complainant alleges that either Officer Bixler or Officer DeCapua
-are the next highest ranking Officer on the promotional list, and
that Respondent's refusal to promote either of them is based on
their Union Activities.

A comprehensive remedy was requested.

After the requisite preliminary steps had been duly taken, the matter
came before the Board for hearing on March 1, April 11, and May 8, 1984, at
which time the parties appeared, were represented by counsel, and were fully
heard. Both parties subsequently filed.&itten  briefs.

-On the whole record before us we make the following findings of fact,
conclusions of law, and order.

Findings of Fact

1. The Town is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the
Act and has at all times material been the exclusive bargaining
representative of a unit of police officers with exclusions not here
relevant.

3. Sometime in July of 1980,'Victor DeCapua, then Union president,
and Officers Gregory Lee and Kevin Riley spoke with the press concerning the
performance of then Chief of Police Gerald Sibley. DeCapua made a number of
critical commxts  about Chief Sibley which were reported extensively in
local newspapers. One of these statements was that the.Chief  was an
embarrassment to the Police Department and should resign.

4. As a result of their press statements, DeCapua, Lee and Riley were
Fverbally  reprimanded at a Board of Police Commissioners meeting held on July
8, 1980.

5 . Subsequently, these officers filed a complaint with the Freedom of
Information Commission charging that the Board of Police Commissioners had
violated their rights under Sec. l-21 of the Freedom of Information Act in
that the Notice of Special Meeting was defective because it failed to

. specify that the meeting would consider a matter which would lead to
possible disciplinary action against them.
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6. After a hearing on the complaint, the’Freedom  of Information
Commission xissued  its decision on March 10, 1981 finding that the Town of
East Windsor Board of Police Commissioners did in fact violate Sec. 1-21
.C.G.S. as alleged.

7. .In  October 1981, the Commission voted approval for a reorganiza-
tion of the Police Department. This reorganization plan drafted by then
Chief Laufer call.ed  for increases in staff. As drafted, the staffing
pattern provided for three full time sergeants. However, the Commission
amended the reorganization plan to provide for two full time sergeant
positions.

8. Shortly thereafter, the Town began an examination process for
police sergeant; This process provided for several steps, the first being a
written exam and several oral interviews , culminating with an interview with
the Board of Police Commissioners.

9.  Four police officers applied for and passed the sergeant’s exam..
These officers and the order of finish were Knibloe, Bixler, Guiliano and
DeCdpua. Their scores were calculated after both the written and oral

scores but prior to the interview with the Board of Police Commissioners.

10. Chief Laufer testified that he advised the participants that the
. highest ranking score did not automatically mandate promotion, nor did the-:
.=lowest  passing score preclude promotion.

11. At a monthly meeting of the Town’s Board of Police Commissioners,
held on February 17, 1982, each of the four candidates were interyiewed by
the Commission.

12. ‘As a result of the interviews which were held in executive
session, Officer Steven Knibloe was promoted to the position of sergeant.
-The  Commission also set a time for reviewing the matter in 60 days.

13. The promotion of only one patrol officer to sergeant was a
surprise to the Union and to Chief Laufer; Laufer testified that it was his
understanding that two sergeant positions would be filled. Laufer based his
understanding on conversations with the Commission Chairman Szymanski, the
organizational plan as approved on October 8 which called for two sergeants,
and the fact that no officer was presently holding the position of sergeant.

14. Chief Laufer further testified that-the  Board of Police
Commissioners decided to delay the appointment of the additional sergeant
position because “they wanted to monitor a couple of candidates they were
having difficulty with.m This statement was in reference to DeCapua  and
Bixler. When asked at the hearing what he understood the difficulties to
be, Laufer responded that it was their activities as officers of the Union.

15. Commissioner Dallaire testified that some Commissioners were not
happy with the eligible pool of candidates and that he drew the conclusion
that their unhappiness was due to their animosity toward the Union.
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16: DeCapua testified that at his interview inaexecutive session,
Commissioner Szymanski asked him: “Being a Sergeant would be working with
the administration quite a bit. Would that have a bearing on your Union
.a&+ivities  and would there be a conflict?”

17. At the time of the February 17, 1982 meeting, DeCapua was now the
Union press spokesperson, and Bixler was the Union president.

18. Shortly after the February 17, 1982 meeting, Knibloe and
Szymanski discussed the events of that day at the police station. Knibloe
asked Szymanski when the other sergeant position would be filled. Szymanski
responded that-he didn’t  think anyone was qualified at that time. Knibloe
asked why he felt that way and Szymanski answered that it was “due  to
attitude problems.tt Furthermore, Szymanski indicated that he was waiting
for DeCapua and Bixler’s  attitude to change.

19. On April 28, 1982, sixty days after the February 17 meeting, the
Commission discussed changing the existing promotional process but no
decision was made. Furthermore, no decision for the second sergeant
position was made. The promotional process designed by’ Chief Laufer for the

.sergeant  position had been utilized in the past for other positions without
any criticism by the Commission.

-: 20. Thereafter, in May of 1982, the Union conducted a no confidence
.-vote  concerning the performance of the Board of Police Commissioners. The
Union’s vote was according to DeCapua the “...accumulation  of a lot of
frustration.” The criticism centered around the Police Department budget
being cut, lack of proper equipment, and lack of proper supervision
(sergeant position).

21. ‘At the next Commission meeting held on May 26, 1982, the Board of
Police Commissioners, in executive session, discussed the Union’s no
confidence vote with Chief Laufer and Captain Moran in attendance. The
conversation in executive session concentrated heavily on the Union’s vote
of no confidence. Some Commission members were critical of the Chief,
feeling that he was not sufficiently in control of the Department and the

Union.

22. Some Commission members felt that the Union was not making an
‘effort to work with the Commission and that it was time they knew who the
boss was.

23. As a result of this meeting, the Union filed a complaint with the
l . Freedom of Information Commission charging that the Commission convened an

executive session without a proper reason and the subjects discussed were
not proper subjects for an executive session.

24. In response to the Union’s FOI complaint, the Commission at its
next regularly held meeting discussed issuing Officers Bixler and DeCapua
either a suspension or a letter of reprimand.
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25. Chief Laufer indicated to the Commission that the taking of
disciplinary action against these officers for filing-an FOI complaint would
be illegal retaliation.

26. On October 27, 1982', the FOIC rendered a decision upon the
Union’s complaint. The FOIC found that the Board of Police Commissioners
violated th.e  law by (1) failing to state a proper purpose for entering into
executive session, and (2) much of the discussion in executive session were
not proper subjects for an executive session.

27. Sometime in November, 1982, at the suggestion of one of the
patrol officers, Commissioner Szymanski agreed to meet with several ‘members
of the Union to see if existing problems could be worked out informally.

28. Shortly thereafter a meeting was held at Commissioner Dallaire’s
home. Dallaire, although a Commission member, was a former police officer
himself, and was viewed as being more favorably disposed to the concerns of
the police Union.

29. In attendance at this meeting were Chairman Szymanski,
Commissioner Dallaire, and police officers DeCapua, Bix’ler .and Knibloe.

30. A number of issues were discussed. The Union members were
concerned with staffing levels, vehicle replacement, and interference by the

Commission with the day-to-day operation of the Police Department.--!
-=Szymanski  was disturbed by the repeated filing of FOI complaints and the

amount of publicity. Szymanski was also asked why a second sergeant had not
been promoted. According to DeCapua’s  testimony, Szymanski stated that:

They wanted to see if our attitude would change. We asked him
what he meant by attitude and he specifically told us it was
mine’and Dennis Bixler’s  attitude and we asked him to fill us
in on what he meant by it and he said our Union activities, our
being vocal in the papers and our complaint to the Freedom of
Information.

31. Dallaire’s recollection of the Union meeting essentially
.confirmed DeCapua’s. Dallaire’s  testimony r’egarding Szymanski’s  response to
the question posed by DeCapua as to why the second promotion had not taken
place was as follows:

He made the statement that some of the commissioners weren’t
happy with the choices, and the Commission was not happy with
the Union activities... Again, it was obvious, well
Commissioner Szymanski said it was obvious that people are not
going to get promoted if they are rocking the boat, and if they
are, you know constantly bad mouthing their superiors in the
paper.

32.  DeCapua further testified that Szymanski stated to him at this
meeting that among the three candidates the Commission had “...narrowed  it
down to Dennis (Bixler)  and myself,” and when Officer Cuiliano’s  name was
mentioned said that *‘he felt she was not qualified for the job, she didn’t
have enough time on the road.”



33.  On December 15, 1982, the Union filed the present complaint with
the Labor Board.

34. Some months before the hearing before this Board, Officer Bixler
resigned from his employment with the police department.

Conclusions of Law

1. The Town violated the Act by its failure to promote either Bixler
or DeCapua because of their activities on behalf of the Union.

2. The policies of the Act require an order for the promotion of
DeCapua with back pay.

Discussion

The Union argues that both officers Bixler and DeCapua were
discriminated against because of their Union activity in that neither
officer was promoted to the position of sergeant. This case is governed by
the test enunciated in Connecticut Yankee Catering Co., Decision No. 1601
(1977) where we stated that:

-.I The Union .has  the burden of proving that either or both of the
complainants were discharged or otherwise discriminated against
because of their activity on behalf of the Union, or at least
that their Union activity was a substantial factor in bringing
about their discharges or other discrimination. This must be
shown by substantial evidence but this need not consist in
direct evidence of improper motive. Such direct evidence is
rarely available and the Union is entitled to the benefit of any
inferences that are reasonable under the circumstances and that
are in fact drawn by the Board.

In the present case the Union must prove that Bixler and DeCapua were
engaged in protected concerted activity; the.employer’s  action was adverse
.to the employees; and the employer’s motive in taking adverse action was to
discourage or penalize the employees for engaging in protected concerted
activity. In looking first to the Union’s proof as presented through its
various witnesses, it is evident that since at least 1980 there was a
substantial amount of tension between the Police Union and the Board of
Police Commissioners. DeCapua as Union president made a number of press

‘. statements critical of the Chief of Police Gerald Sibley and as a result he
was verbally reprimanded for this criticism. As a result of his reprimand,
DeCapua filed a complaint with the FOI Commission. The FOI Commission’s
decision rendered in April 1981 was supportive of DeCapua’s  complaint,
generating further hostility. This evidence makes it clear that the
Commission was aware of the Union’s concerted activity, viewed such activity
critically and with hostility, and was disposed to react in a punitive
fashion to such activity.
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It,,is equally evident that both Bixler and DeCapua were eligible for
promotion to the sergeant position. First Laufer made it clear that an

officer’s ranking number one on the exam would not necessarily mandate
promotion nor would being last preclude a promotion. More importantly,
DeCapua testified that Szymanski told him during the November meeting at
Dallaire’s  house that the Commission had narrowed the choice for the second
sergeant position to either DeCapua or Bixler , and that Guiliano was not
experienced enough for the position.

Turning to the events of February 17, 1982, the night of the oral
examination, we. find considerable evidence of anti-union animus. DeCapua
testified that in executive session, Szymanski asked him whether he felt
there would be a conflict between his position as Union press spokesman and
the rank of sergeant. Such a statement in and of itself does not make out a
case of anti-union animus. However, Laufer testified that the Commission
decided to delay the appointment for the second sergeant position because
they wanted to monitor the activities of Bixler and DeCapua to see if their
attitudes would change. Commissioner Dallaire believed that the Commission
was going to promote two individuals to sergeant that evening. Some
Commission members, however, were unhappy with the available choices and

. decided to postpone a decision for sixty days. Dallaire believed that this
unhappiness was due to some Commission members’ animosity towards the

Union.
-:--

From this testimony, which went uncontradicted, the following facts
are evident: there had been an air of hostility between the Union and the
Commission for some time; the Commission had reacted punitively in the past
concerning Union concerted activities; DeCapua as past Union president and
subsequently a Union press spokesperson had been a vociferous and visible
critic of the Commission; Bixler as Union president held the preeminent
position in the Union hierarchy: both Bixler and DeCapua were eligible for
promotion and the Commission had narrowed their choices to one of them; and
that the Commission’s delay and later failure to promote was motivated by
Bixler’s  and DeCapua’s  activities on behalf of the Union.

The Town, however, argues that there was never any clear intention to
.fill  more than one sergeant position at the February 17 meeting and thus the
Union has failed to meet its burden of proof. The Town’s only evidence c?
this score was provided by Charles Szymanski, Chairman of the Commission.
His testimony was generally vague and inconclusive. On the other hand, the
Union offered evidence to show that there was a general understanding that
the Commission would in fact promote two individuals to the sergeant
position. The Union offered the minutes of a Commission meeting dating back
to October 1981, where the Commission voted to approve a reorganization plan
outlined by Chief Laufer. Furthermore, they voted to approve finances for
its staffing. The staffing level for sergeant under that plan called for
two posit ions. Chief Laufer testified that given that plan and his
subsequent conversations with Chairman Szymanski , it was his understanding
that the Commission would be filling two slots. Laufer’s  testimony also
revealed that at the time of the oral interview with the Commission, no
individual was holding down the position of sergeant. He further testified
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thsit  the Commission discussed the second sergeant position and concluded
that they would wait 60  days in order to monitor the’ activities of DeCapua
and Bixler. Commissioner Dallaire’s  testimony corroborated Laufer’s.  It
was his understanding that the Commission would be filling both sergeant
positions. Admittedly, both Laufer and Dallaire were called by the Union
and were probably more disposed to their view. Nevertheless, in sharp
contrast, Chairman Szymanski’s  testimony on this score amounted to a total
lack of recall. What is equally significant is that no other Commission
member testified on the Town’s behalf. We can only conclude that the
testimony would not have been favorable to the Town’s case. See Town of,
Greenwich, supra , citing Secondino v. New Haven Gas Co., 147 Conn. 672
(1970). Thus there is no’substantial evidence presented by the Town to show
that it was their intention to promote one officer to sergeant, or to show
that the others were somehow unqualified , or even that there was a budgetary
problem. The evidence shows that there were two unfilled sergeant positions

* in the department, that the candidates themselves, the Chief and at least
one police commissioner understood that two positions would be filled and
that delay in filling the second promotion was for the purpose of monitoring
the Union’activities of two active and prominent Union members. ‘The
inescapable conclusion is that the Town’s  failure to promote one of them was
their involvement in concerted protected activities.

Further evi:+nce of anti-union animus can be gleaned from the events
following the February 17, 1982 oral examination. First the Commission, up
until the time of the.hearing, has not yet appointed an individual to the
second sergeant position. In fact, at the Board meeting scheduled 60 days
after the oral interview, the Board discussed the possibility of revising
its testing procedure, a procedure which Chief Laufer had designed for other
staff promotions without any apparent criticism. This air of hostility
continued with the filing of the Union’s FOI complaint and the Commission’s
discussion of disciplining Bixler and DeCapua for filing that FOI complaint.

.

Finally, at the November meeting at Commissioner Dallaire’s home,
Szymanski made it clear that Bixler’s  and DeCapua’s  attitude would only be
acceptable if they stopped “rocking the boat.” In other words, if they both
ceased engaging in the protected activities of going to the press and to the
FOIC.

In sum, the evidence of anti-union animus in this case is clear and
convincing. This leads us to the question of remedy. As we mentioned
above, Guiliano was never considered as a serious contender for the position
of sergeant. Bixler has since resigned. Therefore, the appropriate remedy
is to have the Town promote DeCapua to the position of sergeant and make him
whole for any loss of salary that would have been his if he had been
promoted to the position retroactive to the date of February 17, 1982, plus
interest.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
is hereby
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ORDERED, that the Town of East Windsor shall

I. Cease and desist from

(a) failing to promote Victor DeCapua to the position of
sergeant:

v
(b) taking any other adverse action against Victor DeCapua

because of his engaging in activities protected by the
A c t .

II. Take the following affirmative action which the Board finds will
effectuate the purposes of the Act:

(a)

(b)

(cl

(d)

(e)

Promote Victor DeCapua to the position of sergeant
retroactive to February 17,  1982;

Retroactive to February 17, 1982, make Victor DeCapua
whole for any financial loss which he has incurred as
a result of the Commission's failure to promote him to
the position of sergeant;

Pay interest at the rate of eight percent (8%) per
annum on the retroactive pay;

.

Post immediately and leave posted for .a period of
sixty (60)  days from the date of posting, in a
conspicuous place where the employees customarily
assemble, a copy of this Decision and Order in its
entirety; and

Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order,
of the steps taken by the Town of East Windsor to
comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y sl Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Cornelius J. Scanlon
Cornelius J. Scanlon


