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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

MERIDEN BOARD OF EDUCATION

A P P E A R A N C E S :

Decision No. 2380

March 27, 1985

,

Sullivan, 'Lettick & Schoen
By: Victor Schoen, Esq.
for Meriden Board of Education

Ms. Mary-Ann Mather
for Howard W. Mather

DECISION and ORDER

On July 20, 1983, Howard Mather  filed with the Connecticut State Board
of Labor Relations (Board) a complaint alleging that the Meriden Board of
Education (Respondent) had engaged and was engaging in practices prohibited
by the Municipal Employee Relations Act (Act;. The complaint alleged a

number of statutory and contractual violations the substance of which
concern the Respondent's refusal to provide Mather  with union representation
at a disciplinary meeting and its refusal to hear Mather's  grievance in
accordance with both the contract and Section 7-468(d)  of the Act.

After the requisite preliminary steps had been duly taken the matter
came on for a hearing before the Board on January 26, 1984, at which the
parties appeared, were represented and were fully heard. Both sides filed
written briefs.

On the basis of the whole record before us we make the following
findings of fact, conclusions of law, and order.



Findings of Fact

1. The Board of Education (Respondent) is an employer within the
meaning of the Act.

2 . The Association of Municipal Employees (Union) is an employee
organization within the meaning of the Act and has at all times material
been the exclusive bargaining representative of a bargaining unit engaged in
maintenance, custodial, matrons and transportation operators employed by the
Respondent.

3. The parties have a collective bargaining agreement effective from
July 1, 1982 to June 30, 1984 (the Contract) which provides for a grievance
procedure (Art ic le  III> having an informal first step (discussion with
immediate supervisor) and formal steps culminating in binding arbitration.

4 . Howard Mather, a bargaining unit member, is employed by the
Respondent as a custodian at Thomas Hooker School.

5. On June 13, 1983, Mather  distributed copies of a 33 page grievance
to Philip Hanson, President of the Union. At the same time, Mather
distributed copies of this grievance to John M. DeGennaro, Deputy Super-
intendent of Schools, and Thomas Hall, Principal of Thomas Hooker School.
This grievance was completed on a Union grievance form and the copies
distributed to Hall  and’DeGennaro  were unsigned.

Co. Subsequently, DeGennaro forwarded the grievance to William E.
Drake, Personnel Assistant to the Board, requesting Drake to “look  into it.”

7 . Drake talked to Hanson and asked at what level the grievance was
being filed and what action did the Union plan on taking with it.

8. Hanson replied that the Union would discuss it and respond.

9. Subsequently, Mather  called Hall asking about the status of the
grievance. Hall responded that the Union was not going to process it.

10. Immediately thereafter Mather  called DeGennaro and told him that
Hall would not process the grievance and “it’s in your court now.tV

11. DeGennaro responded that since “there  were no Union signatures on
the grievance he wasn’t going to file it.” Presumably, this meant that
DeGennaro was not going to process or respond to the grievance.

12. Mather  responded that “John, you are obligated by law and by the
contract to go to the second step.”

13. DeGennaro responded that Mather  should go back to the Union.
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14. Thereafter Mather  called Hanson inquiring about the status of his
grievance stating, lfWhatts  this here about the Union’s not going to process
my grievance.” Hanson’s only response was, “You  will be getting a letter
from us.”

f

15. Subsequently Mather  received a letter from the Union confirming
the fact that the Union was not going to process his grievance.

Conclusions of Law

1. Section 7-468(d) of the Act authorizes the presentation of a
grievance by any employee who is a member of the bargaining unit to his
employer notwithstanding the fact that the union fails to file the
grievance.

2. An employer is not required to follow the procedural requirements
of the collective bargaining agreement when entertaining a statutory
g r i e v a n c e .  ’

3. The employer is only required to afford the grievant a reasonable
opportunity to present his side of the case.

4. Mather.was not afforded the opportunity to present his grievance
individually and therefore the Respondent denied Mather  his statutory right
to present his grievance.

Discussion

This case is a hard one, perhaps made more difficult by the lack of
clarity in the complaint and by the manner of the presentation of the
evidence. At the hearing the Complainant narrowed the legal issues to
three. The essence of these claims is that the Respondent has violated the
Act in that it: (1)  denied Mather  Union representation at a disciplinary
hearing, (2) refused to process a grievance filed by Mather  in the manner
set forth in the contract, (3) failed to allow Mather  to present his
grievance in accordance with ‘7-468(d) C.G.S.

The first alleged violation by the Complainant concerns an employee
right to have Union representation at a disciplinary interview called by the
employer where the employee reasonably believes that discipline may result
from that interview. These rights which have sometimes been referred to as
‘lWeingartenll r ights . See NLRB v. J. Weinarten, 1nc.i  420 U.S. 251, 88 LRRM
2689 (1975). An employee’s rights in such situations have been clearly
articulated in a series of decisions rendered by this Board. See e. g.
Trumbull Board of Education, Decision No. 1635 ('1978); East Hartford Board
of Education, Decision No. 2256 (1983); Region 10 School District, Decision
No. 2350 (1985). Whether a violation of Weingarten  rights has occurred in
the present case is impossible for us to determine simply because the
Complainant failed to present even a scintilla of evidence on this score,
although he argued and briefed this issue. We therefore dismiss this count
of the complaint.
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The second alleged violation concerns whether or not the Respondent
violated the Contract by refusing to process Mather’s  grievance through the
procedure set forth in the Contract without Union authorization. We have ’
held that conduct which does not violate the Act in any other way does not
constitute a violation merely because it may have breached the contract.
Trumbull Board of Education, Decision No.-e---e 1652 (1978); Windsor  Board of
Education, Decision No.

- - - - - -
..-  -
1657 (1978).

1644 (1979);  Derby Board of Education, Decision No.
The situation here falls squarely within these rulings. If

the only question concerns whether the contract has been breached, this
Board is without jurisdiction to decide the question. The proper forum for
resolving such disputes is through the grievance arbitration process.
Accordingly, we must dismiss this count of the complaint. .

The third count deals with the question whether the Respondent violated
the Act when it failed to give Mather  an opportunity to present his
grievance individually notwithstanding the fact that the Union decided not
to file the grievance. The Act in Section 7-468(d)  grants to an individual
employee the right to present a grievance to his employer without union
intervention. I t  s ta tes  in  fu l l :

An individual employee at any time may present a grievance to
his employer and have the grievance adjusted, without intervention
of an employee organization, provided th e adjustment shall not be
inconsistent with the terms of a collective bargaining agreement
then in effect. The employee organization certified -or recognized
as the exclusive representative shall be given prompt notice of the
adjustment.

The language of this section is also found in the Act Concerning State
Employees.* In a number of cases, we have interpreted this language under
both  Acts to provide for the following:

1. An employee may present a grievance to his employer whether or not
he has a right to under a collective bargaining agreement and whether or not
the Union finds the grievance meritorious.

.

2. The employer is required to provide a reasonable procedure for
entertaining the grievance but need not conform to the contractual procedure
i f  one  ex i s t s .

3. The procedure should provide for the individual employee to present
his case but does not require the employer to hold a formal hearing
(wi tnesses ,  e t c . ) .

4. An employer breaches this duty if it declines to hold any kind of
hearing on the grievance, although the employer may be justified in
declining to entertain the grievance as one under the contract.

5. The statutory grievance procedure requires that the employer review
the grievance in good faith.

------------------
* See Section 5-271(d) C.G.S.
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See Town of Berlin (Police)-,  Decision No. 1191-A  (19’74); State of
Connecticut, Decision No. 1729  (1979);  City of New Britain, Decision No.
1131 (1973).

To summarize then, the employer has an obligation to hold a hearing
upon an individual grievance filed by an employee even if the Union has
decided not to process the same and despite the fact that the employee would
not have a right to process the grievance under an existing collective
bargaining agreement. Our reasoning for this interpretation has been set
forth as follows:

A principal purpose of Section 7-468 is to assure to employees
the right to be represented in all aspects of collective
bargaining; and this includes grievances. . . . Paragraph (d) was
not, we believe, intended to disrupt or make exception to this
general scheme. Rather, we think, it was meant to protect an *
individual’s right to grieve in cases where the Union exercises
its discretion not to file a grievance. See, e.g. Local 234,
Council 15, AFSCME, AFL-CIO (Clarence Hyde), Decision No. 1085

’ (1972); City of New Britain, Decision No. 1131  (1973);  reversed on
other grounds. In order to effectuate this purpose, the section
authorizes the individual to file his grievance “without
intervention.11 of the Union. That is, it allows him to file an
individual grievance even if the union declines to file the
grievance in its name.

Town of Berlin (Police), Decision No. 1191-A (19?4).

Thus applying the law to the facts in the present case, Mather  was
clearly entitled to have his grievance heard despite the fact that the Union
had not decided to file it. However, the threshold question which we first
must decide is whether or not the Respondent knew or should have known that
Mather  desired a grievance hearing without the benefit of union
.representation  outside the contractual process. We believe that it did.

It is true that Mather  simultaneously circulated his grievance to the
Union, to DeGennaro and to Hall, and that the evidence revealed that the
copies received by DeGennaro and Hall were unsigned. Presumably Mather
initially intended for the Union to process his grievance. At this stage
the Respondent’s agents could reasonably conclude that they were being given
informational copies. The Respondent, after inquiring about the grievance
with the Union, and having been told that the Union was not going to “file
or process it” was under no obligation to hear’the grievance or notify
Mather. Subsequently, Mather  called Hall who told him that the Union was
not going to process it.* Thereupon Mather  called DeGennaro claiming that
DeGennaro was the second step. DeGennaro’s  response, as we understand it,
was for Mather  to return to the Union and convince them that they should
back his grievance, otherwise DeGennaro would do nothing. Whereupon Mather

* Why Mather  did not contact the Union first or why the Union failed to
notify Mather  first is not discernible from a reading of the record.



indicated to DeGennaro that ctyou  are obligated by law, and by contract to go
to the second step.” DeGennaro’s  response was that you should go back to
the Union. This testimony by Mather  was not contradicted by DeGennaro. At
this point of the conversation, DeGennaro should have reasonably concluded
that Mather  wished to exercise his statutory rights apart from the Contract
without union representation. In order to invoke this right Mather  was not
required to specifically reference the statutory language nor was he
required to sign an original copy. The Respondent’s failure to allow Mather
to present his individual grievance on its merits was a violation of Section
7-468(d).

One final word. The violation found here is a technical violation of
the Act and we do not believe DeGelnaro or any of Respondent’s agents acted
in bad faith. The failure to grant Mather  an opportunity to present his
grievance individually was based upon the mistaken belief that they were
under no obligation to afford him such an opportunity unless the Union was
an active participant.

On the record presented, we believe the appropriate remedy is to order
the Respondent to allow Mather  to present his grievance on the merits.
However, we emphasize that our order does not require the continued
processing of the grievance beyond whatever hearing and answer Respondent
gives to the Complainant. In other words, Complainant has no rights to
appeal his grievance through the steps contained in the Contract if he
receives a denial of his grievance after it is heard and considered in good
f a i t h .

O R D E R

By virtue of and ‘pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that Meriden Board of Education shall

I . Cease and desist from

(a) its refusal to hear Mather’s  grievance under the provisions
of Section 7-468(d)  of the Act.

(b) its insistence that Mather  be represented by the Union in
presenting such grievance.

I I . Take the following affirmative steps which the Board finds will
effectuate the policies of the Act:

(a) Reopen the Mather  grievance and allow it to be presented as
an individual grievance under Section 7-468(d) of the Act;
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(b)  Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of
this Decision and Order in its entirety; and

(c)  Notify the Connecticut State Board of Labor Relations at its
office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the
receipt of this Decision and Order, of the steps taken by
Meriden Board of Education to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

T O :

Mr. John M. DeGennaro
Superintendent of Schools
Meriden Board of Education
City Hall, 142 East Main St.
Meriden, Connecticut 06450

CERTIFIED (RRR)

Victor Schoen, Esq.
Sullivan, Lettick  & Schoen
646 Prospect Avenue
Hartford, Connecticut 06105

Mr. Howard W.  Mather
54 Gale Avenue
Meriden, Connecticut 06450

CERTIFIED (RRR)

.


