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DECISION
and

DISMISSAL OF PETITION

On March 24, 1983, Julia Studwell  (Petitioner) filed with the
ConnecticutState  Board of Labor Relations (Labor Board) a petition pursuant
to Section 7-471(l)  of the Municipal Employee Relations Act (the Act)
seeking to modify the existing bargaining unit in the Town which consists of
n . ..a11 uniformed and investigatory police employees working twenty hours or
more per week, excluding the Chief, Acting Chief and anyone in the rank of
Lieutenant or above..." (the police unit) to include the position of Dog
Warden in which she is the incumbent. The police unit is represented for
purposes of collective bargaining by the Weston Police Local 2693, Council
15, AFSCME, AFL-GIG  (the Union). The Union has supported and represented
the Petitioner in her petition to modify the unit.

After the requisite preliminary steps had been taken, the parties
appeared before the Labor Board for a hearing on October 19, 1983. Full
opportunity was provided to adduce evidence, examine and cross-examine
witnesses, and make argument. Written post hearing briefs were subsequently
filed in December, 1983.

.

.



The Hearing

At the hearing there was considerable evidence taken concerning
various aspects of Petitioner’s conditions of employment as Dog Warden for
the Town of Weston. However, what is determinative of this case is the
evidence concerning whether as Dog Warden the Petitioner is a member of the
Weston police department. In this regard, the record established the
following:

(1) Petitioner reports to the Town Administrator, Edward Gomeau, who
establishes her conditions of employment and supervises her work;

(2) Neither the Town’s Board of Police Commissioners nor the Police
Chief establishes Petitioner’s conditions of employment or supervises her
work;

(3) The vehicle used by Petitioner in her work is Town-owned, but is
not a police department vehicle;

(4) All requests Petitioner makes for materials, supplies and
repairs necessary in carrying out the Dog Warden function are submitted
directly to the Town Administrator;

(5) The budget for the Dog Warden function is separate from other
departments and specifically is not part of the police department budget;6

(6) The police department does not prescribe Petitioner’s uniform,
badge or patches;

(7) The police department does cooperate with and coordinate its
functions with Petitioner’s functions as Dog Warden;

(8) Pursuant to Section 7.1 of the Weston Town Charter, the Dog
Warden is to be appointed by the Town’s Board of Selectmen, but that Board
has delegated its power of appointment to the Chief of Police who has been
responsible for the appointment since 1976. Petitioner is reappointed from
one year to the next as the Town considers the position a one year term
appointment,.

Discussion

Ordinarily when considering whether a position is appropriate for
inclusion in a bargaining unit we consider and weigh various different
factors relevant to community of interest in making our decision. In most
cases we have a broad range of discretion in making determinations on unit
appropriateness. In contradistinction to our usual broad discretion, the
Act gives us very little discretion with regard to uniformed and
investigatory employees in police departments. Section 7-471(3) of the .Act
expressly provides:

. ..there shall be... . ..a single unit for each police department
consisting of the uniformed and investigatory employees of each
such department.. . .”



l  .

Under this language, employees of a police department who are either
.uniformed  or investigatory may be included only in the police unit and there
may be only one such bargaining unit for each police department. The
statutory 1,anguage  also makes all other employees ineligible for inclusion
in the police unit. For an employee to be eligible for inclusion in the
police unit, Section 7-471(3)  mandates that his or her position must be:

(A) a position which is within the police department and
(B)  either (1) uniformed, or

(2) investigatory.
If a position meets these statutory criteria, we are allowed no discretion
to exclude the position from the police uni‘t; we must include the position
in the unit ,* On the other hand, if a position does not meet the statutory
criteria, we have no discretion to include the position in the unit; we must
exclude the position from the unit.

The record shows that the position is not within the police
department. The only real doubt on this score was raised by the fact that
the Board of Selectmen has delegated its power to appoint the Dog Warden to

the Chief of Felice. Since the position is a year to year term position
requiring reappointment each year, the power to appoint also carries the
power to fire the Dog Warden by deciding not to reappoint the incumbent.

d. However, this is the only official connection that the Dog Warden has with
any part of the’police department. The setting of the Dog Warden’s salary,
benefits and conditions of employment is done entirely outside the police
department. Questions or changes concerning ‘those subjects which arise
during the term of an incumbent Dog Warden’s term or even at the time of
reappointment are handled by the Town Administrator. Similarly, policy
regarding the Dog Warden function and its budget are set through the Town
Administrator with no involvement by the Police Department. The delegated
power to appoint or to not reappoint the Dog Warden is something which the

.Chief  of Police exercises once each year. Once he fulfills this limited
role he is functus officio with respect to the Dog Warden until the
following year. Under these circumstances, it would comport with neither
the record nor reality to conclude that this position is-within the police
department.

Accordingly,. we have no choice but to dismiss the petition.

l Of course , if the employee is not an “employeetf within the meaning of the
Act because his or her position is excluded from the Act’s definition of
“employee”, then the employee may not be included in the police unit or any
other unit. See Section 7-467(2) and City of Norwich, Decision No. 1891
(1980) aff’d in City of Norwich vs. International Brotherhood of Police
Officers, No. 60391 Superior Court, New London J.D. (March 11, 1981) Hendel,
J. Cf. Town of Winchester v. Connecticut State Board of Labor Relations,
175 Conn. 349 (1978)
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Dismissal of Petition

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
iS

ORDERED, that the petition filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low
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