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STATE OF CONNECTICUT- -
LABOR DEPARTMENT

CONNECTICUT STATE. BOARD OF LABOR RELATIONS

In the matter of

METROPOLITAN DISTRICT COMHISSION

-and- *

LOCAL 184 OF COUNCIL #4,
AFSCME, AFL-CIO

Case No. MPP-7120

A P P E A R A N C E S : ’ 4.

Sandler, Levine & Keppelmafl, P.C.
-BY: William R. Darcy,  Esq., and
. George Levine, Esq.
for the Metropolitan District

J. William Gagne, Jr., Esq.
for the Union

Decision No. 2374

March 18, 1985

DECISION
and

DISMISSAL OF COMPLAINT

On July 26, 1982, Local 184 of Council f4,  AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (Labor
ward)  an amended complaint alleging that the'Metropolitan  District
Commission (District) had engaged and was engaging in practices prohibited
by the Municipal Employee Relations Act (the Act).. The complaint alleged
in relevant part:

'.

The Union charges the Metropolitan District Commission with
unilaterally transferring bargaining unit employees in.violation
of a prior agreement entered into on February 25, 1981, as a
resolution of a grievance.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for lengthy hearings on November
7,  1982, February 3, 1983, March 23, 1983 and May 26, 1983. Both parties
were represented by counsel at the hearings and were prbvided  a full oppor-
tunity to adduce evidence, examine and cross-examine witnesses and make
argument. Written post hearing briefs were subsequently filed in November,
1983.



On the basis of the whole record before us, we make the following
findings of fact, conclusions of law, and order of dismissal.

Findings of Fact

1. The District is a municipal employer within the meaning of the
Act.

2. The Union is an employee organization within the meaning of the
Act and at all material times has been the exclusive statutory bargaining
representative for all full time operational employees of the District with
exclusions not here relevant.

3. The District operates a Water Pollution Control Plant in
Hartford, Connecticut (Hartford Plant).

4. The District has a job classification titled Plant Operator.

Plant.
5. A large number of Plant Operators are assigned to the Hartford

6. Because of the size of the operation, at the Hartford Plant and I .-..
the varied types of duties which are performed there, Plant Operators have .
traditionally been given specialized assignments.

7. When a vacancy has occurred in a specialized assignment within
the scope of the Plant Operator.job at the Hartford Plant, the Commission
has ordinarily conducted an informal posting so that Plant Operators
currently assigned to a different shift or specialty could.request ,._. , .*.
reassignment to the vacant assignment.

8. One of the areas of specialized assignment for Plant Operators at
the Hartford Plant is compressor operator.

9. The District has for some time been of the view that the needs of
the operation required fewer Plant Operators assigned to work as compressor
operators at the Hartford Plant.

10. The Commission has therefore sought to reduce the number of Plant
Operators so assigned and to assign incumbents to other Plant Operator.assignments (Ex. 24).

11. The parties’ collective bargaining
from January 1, 1979 through December 31, 198
contained the following provisions:

agreement which was in effect
1 (the Contract) (Ex.  5)

x x x

6.5 In instances of iayoff  and ‘recall employees with the
most seniority shall be given preference except as indicated
below:
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a. The most junior employees in the District shall be the
first to be laid off when it becomes necessary to reduce
the force in any activity or sub-activity. Prior to any
layoffs, the Union President will be notified. At the
time of layoff no temporary or part-time employees will
be on the payroll. The employees in the activity or sub-
activity to be affected will be reassigned to a position
which, in the judgment of the District, they are
qualified to perform or to be trained to perform.

x x x

6.7. In the event of reassignnent of employees for
reasons of reorganization, lack of work or fiscal difficulties
the following procedures shall be adhered to:

a. The most junior employees in the activity or sub-activity
to be affected and the most junior employees in the

bargaining unit will be considered for reassignment to a
position they previously held or one they are considered
qualified to perform. The District reserves the right to
exempt from reassignment junior employees with specific

skills or qualifications that are necessary to the
operation providing that ,senior  employees-are’not
qualified to perform the jobs in question. Said

. exemption(s) will cause the next most junior employee(s)
to be subject to reassignment.

b. The Union President ell be given the list of enployees
and suggested changes and allowed twenty days to file an
appeal. If no appeal is registered the employees will be
assigned as indicated.

C. In the event it becomes necessary to reduce employees to
the classification of their new position, their rate of
pay will remain unchanged and they will be eligible only
for incentive increments , if any and one-half of any
general increase negotiated for their new classification,
until such time as their base rate is exceeded by the
maximum of their new classification, or until the
position they vacated is again available to them. If the
employee does not desire to return to their previously
held position the employee’s base rate will be reduced to
the maximum of the classification held plus any incentive
increments. When an employee, who was reassigned is
returned to their original position the classification
and current rate of pay will be restored, effective the
date of reassignment.

d. Employees remaining in the activity or sub-activity to be
affected by the force reduction will be reassigned to the
remaining positions which they are qualified to perform
and will be subject to the provisions of 6.7~.
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Article 7. - JOB POSTING

7.1 In filling vacancies within the bargaining unit except
as provided in Section 7.4, the following procedures will be
adhered to:

a. A “Notice of Vacancy ” will be posted for a period of five
(5) days. The notice shall be terminated by noon of the
fifth day and supervisors will notify the Personnel Office
of all requests received. Employees interested in bidding
for such vacancy shall apply on the appropriate form
through their supervisors to the Personnel Office.

b. The Personnel Administrator will determine that each
applicant meets the following prerequisites before sub-
mitting their names to the general foreman in charge of
the activity or sub-activity of the posted position for
selection.

(1) Performance Appraisals - Satisfactory ratings for the
last five (5) years.

(2) Attendance - Acceptable record for the last five (5)
years. Time used for maternity leave or.funerals  will
not be considered. Unpaid absences will be counted.
Employees will be advised by the Personnel Office of
the evaluation of their attendance after the end of
each calendar year.

.

(3) Physical requirements - Applicants must be physically
capable of performing the duties of the position. The
District reserves the right to determine the physical .
qualifications of each applicant.

(4) District Driving Permit - Applicants must be able to
qualify for a District driving permit relevant to the
position.

(5) Educational background and/or experience - Applicants
must be able to fulfill such minimal requirements of
the position concerned such as ability to read, write
and perform simple, arithmetic computation. Formal
education and/or experience will be listed where it is
necessary to properly describe the position. When
appropriate, the District will administer a written
test to determine an applicant’s mechanical aptitude.

c . The general foreman will consult with the immediate supervisor
and select the employee to fill the vacancy on the following:

(1) Qualifications - Each applicant will be evaluated on
their demonstrated or potential ability to perform

-4,



the basic requirements of the posted position. The
general foreman may not be required to interview all
applicants for the position, if applicants qualifi-
cations are already known to the General Foreman.

(2) Seniority - Each applicant will be credited with
l-1/2% of the total available points for.the vacancy
for each twelve (12)  months of service not to exceed
21% of the total available points. Service of more
than six (6) months will be counted as a full year
and less than six (6) months will not be counted.

(3) Minority applicants, persons of Black, Puerto Rican,
Spanish American, Oriental or American Indian ethnic
or racial origin and identity will be awarded 3/4%
of the total available points for the vacancy for
each twelve (12) months of service not to exceed ten

* (10) percent of the total available points in the .
job selection process.

(4 >  In the event the two top,applicants  are within ten
percent (.lO%)  of the total available points of each

‘other, the employee with the mostseniority  will be
selected to fill the vacancy.

d. If no applicants are found to be qualified the District shall
be free to fill the. vacancy with a new employee.

x x x

7.4 The posting of the following positions will be accomplished
as specified:

a. Promotional positions within an activity or sub-activity of
plant operations will be posted on an informal basis and
limited to qualified employees. Qualifications will be
based upon performance appraisals, attendance, technical
competence and supervisory ability as judged by
supervision. Selection will be based upon the following:
Qualifications as defined above, seniority .as  set forth in
Section’7.lcC2)  and (4) and minority applicant differential
as set forth in Section 7.lc(3). Any unsuccessful
applicant may appeal this decision within seven (7) days
and meet with the j.ob steward and the supervisor for a
review of the selection. The employee may resort to
commencing at the second step of the grievance procedure
for further appeal. The probationary period and increment
consideration will be in compliance with Section 7.5 of
this agreement.
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b. Shift positions for transfers in the same T/O classifica-
t ion ( i .e . , plant operators, night emergencymen) will be
offered by an informal posting for. assigned qualified
employees within the’activity or sub-activity.. Employees
who apply and are not qualified as judged by management
will be advised of this status and may grieve the decision ~
on the basis of proven qualifications. The qualified
employee with the most activity or sub-activity seniority
will be awarded the position and will not be eligible for
probationary increment considerations, as specified in
Section 7.5.

If the employee fails to satisfactorily perform they will be
reassigned as specified in Section 7.5. If no selection is
made the position will then be posted under the job posting
provisions of this agreement.

* x x x

7.5 .The  employee selected for the vacancy will be on a forty
. (40)  day trial period on the new job. IJpon  completion of this

period, the employee may be considered for a merit increase if
warranted.. Should the employee fail to satisfactorily perform I, .  .
the work or voluntarily request to be relieved, the employee
will be returned to their original job, if possible, 0.r to an
equivalent one, if available, under the provisions stipulated in
Section 7.11 of this agreement. If none is available, the
employee will b.e transferred to whatever position is available
at the time, for which they are qualified, provided that their
rate of pay will remain unchanged for a period of six (6) months
after which time they shall then receive the rate of the job
they are actually performing. In the event an employee, who has
been awarded a vacancy, vacates the position within the original
forty (40)  day trial period, the position will be awarded to the
next senior of the original list of qualified applicants, or
reposted in the event no list of qualified employees is
available.

x x x

7.9a An employee’s transfer due to disability is exempt from the
job posting requirements in the contract. The Union President will ’
be notified of such transfers.

x x x

7.11 The posting of any position may be waived, except as
stipulated in Section 7.5, by joint agreement of the Director of
Personnel and the Union President. Waiver of a posting in compliance
with Section 7.5 does not require acceptance by either party.

.x x x
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12. In January or February 1981, four Plant bperators at the
Hartford Plant assigned as compressor operators were ressigned by the
District to other Plant Operator duties at the Hartford Plant.

13. The Union appealed pursuant to Section 6.7b  of the Contract and
on February 25, 1981,a meeting was held between representatives of the Union
and the District.

14. At that meeting, the parties entered into the following
agreement:

1. Plant Operators assigned to the compressor area will
continue to be designated as such for Job Posting purposes.

2. Operators assigned to this area can and will be used
as required in other areas as needed.

3. The assigned operators will be the primary source of
manpower for the compressor area.

4. This does not establish a precedent.
(Exhibit 7)

15. _ Subsequently, the District eliminated four (4) of the remaining
six (6) Plant Operator positions assigned to compressor operator duties from
the District’s 1982 budget.

.

16. In February 1982, the District reassigned the incumbents in the
four eliminated compressor operator assignments at the Hartford Plant to
other Plant Operator assignments at that Plant which were’then vacant. This ”
was done as an alternative to layoffs. The vacant positions into which
these employees were reassigned were unposted.

,*
77. The Union appealed pursuant to Section 6.7b  of the Contract and

a meeting was held between representatives of the Union and the Distrikt.
No agreement was reached and the present complaint was filed by the Union.

Conclusions of Law

1. The District did not violate the February 25, -1981  settlement
agreement when it eliminated Plant Operator assignments in the compressor
area and reassigned the incumbents to other assignments.

2. The District’s non-posting of the assignments into which the
above-mentioned Plant Operators were reassigned could constitute at most a
breach of the collective bargaining agreement and that is a question over
which this Board has no jurisdiction.
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Discussion

The Union’s complaint states only that the District violated the Act
by violating a grievance settlement entered into on February 25, 1981. At
the hearing the Union expanded its complaint and argued in its brief that
the District also violated the Act by repudiating the Contract.
Specifically in this regard, the Union alleges that the District repudiated
posting provisions of Article 7 of the Contract.

A . Alleged Violation of Settlement Agreement

Section 7-460(a)(6) expressly provides that it is a prohibited
practice for a municipal employer to refuse to comply with a grievance
settlement. However, the policies of the Act and Section 7-470(a)(4)
require that refusal to comply with the settlement of a dispute in a
grievance-like setting which occurs after a dispute has arisen but before
resort to formal grievance arbitration machinery will constitute a
prohibited practice. See, e.g. State of Connecticut, Department of Children
and Youth Services (Molinaro), Decision No. 1870 (March 25, 1980). As we
stated in that decision, settlement of disputes at the lowest possible level
.and at the earliest time is a strong policy of our labor relations laws and
institutions. To allow a party to refuse to comply with a settlement
reached.at the most propitious time would be to elevate form above substance
in a way which the Act could not be reasonably read to contemplate. In the
present case, the February 25, 1981 agreement was clearly reached in a
grievance-like setting and was a matter which could have been brought to the
grievance arbitration procedure ‘had the dispute not been resolved.

.

In its brief, the Union argues that the settlement’agreement required ’ ,;’
the District to maintain the four Plant Operators in question in the
assignment of compressor operator. In this regard the Union. argues:

The settlement agreement is crystal clear; the plant operators
are to be kept in the compressor areas as their primary assign-
ment. (Ex.  7). The agreement does not give the Employer the ’
ability to unilaterally change these work assignments. If the
Employer had wished that freedom it could and should have added
the provision as it did with the non-precedence language. (Ex.  7).

(Union’s brief, p. 5)

On the other hand, the District argues that the agreement’ did not prevent
the District from eliminating the assignments in question. In this regard
the District argues:

The Union d. ..is claiming that the MDC unlawfully eliminted positions
at the compressor house and transferred/reassigned those employees
in violation of a “prior agreement”. They must show, at a
minimum, that an agreement exists to.maintain a specified number
of employees and/or an agreement preventing reassignment to other
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Plant Operator duties. In a number of cases the Board has held
that minimum manning committments  are not lightly inferred by the
Board; that such a manning committment  must be explicitly and
clearly stated. City of Bristol, Decision No. 1305 (1975); New
Haven Board of Education, Decision No. 1324 (1975).  . . . Herehe
case is even stronger than in Bridgeport or the MDC case because
there is no claim that the assigned duties were more unfavorable
or impacted on employee safety.

With this legal background, Exhibit 7 must be closely
examined. [The Union president] claims that the minimum manning
provision is contained in Paragraph 3 of the agreement (TR
3/23/83,  p.14). That paragraph states: “The assigned Operators
will be the primary source of manpower for the compressor area”.
Exhibit 7. The paragraph does not go on to say “and  the current
number of employees will continue to be assigned to the compressor
area until negotiation and agreement with the Union to the
contrarytt  . Paragraph 3 does not say: 1)  how many employees 21
will be assigned to what physical site 3) for what percentage of
their job duties 4) for what period of time. The District has not
violated that paragraph to this date - the Plant Operator assigned
to the compressor area is still “the primary source of manpower
for the compressor area”. ‘.. .

(District’s brief, pp. 7 and 8) .

The District’s statement of our case law regarding minimum manning
provisions is correct. Applied to this case, we find nothing in the
agreement which explicitly or clearly states a commitment to keep in
existence the compressor operator assignments. Thus, the elimination of
the assignments did not constitute a violation of the settlement
agreement. And once the assignments were eliminated, the District either
had to lay off these employees or reassign them. As the record shows,
the employees were reassigned. That brings us to the second claim made
by the Union, which is that the manner in which these employees were
reassigned constituted a repudiation of Article 7 of the collective
bargaining agreement.

B. Alleged Repudiation of Article 7

Recently, in Town of Fairfield, Decision No. 2360  (February 13,
19851, we again set forth the circumstances in which repudiation of
contract can be found: *-,

>
The Board may find repudiation where the employee’s conduct

constitutes an unmistakable breach of clear and unambiguous
language. Derby Board of Education, Dec. No. 1657 (1978).
However, we have ruled that such breach must transcend a mere
breach of contract in order to rise to the level of repudiation.
The party alleged to have repudiated the contract must have
based its action on (1) an implausible interpretation of the
contract, or (2) subjective bad faith where the party asserts an
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interpretation of the contract, but in fact believes that
interpretation to be without merit. Southington Board of
Education, Dec. 1717 (1979>,  aff‘d in Southington Education
Association v. State Board of Labor Relations, et al, Dk. No.
229312, Superior Court, Hartford/New Britain (Nov. 28, 1980).
The third instance where repudiation may be found is where the
party intentionally violates the clear meaning of the contract
and justifies that action by an inadequate defense consisting of
reasons not based on interpretation of the contract. Hamden  Day
Care Center, Dec. No. 1771 (1979); North Branford  Board of
Education, Dec. No. 1659 (1978).

If the Board does not find repudiation of the contract, all
that remains is the possibility of a mere breach of contract.
We have jurisdiction to determine whether the Town has
repudiated the contract according to the above three criteria.
However, if the Town’s action does not fall within those
criteria, we simply do not have jurisdiction to decide whether
or not there has been a mere breach of contract. City of
Bristol, Decision No. 1999 (1981); Univeristy of Connecticut,
Comptroller, Decision No. 1846 (1979); State of Connectich
Office of Comptroller, Decision No. 1871  (1980). ;..

(Town of Fairfield, p. 4)

In the present case, the Union argues that Articles 7.1 and 7.46 of
the contract clearly require the District to post all vacancies and fill
them with the qualified employee who hasthe  most activity or sub-activity
seniority. The Union further argues that this posting can only be waived
under Articles 7.9a  and 7.11 in the case of a disabled employee or by mutual
agreement. Therefore, the Union concludes, the District repudiated the
Contract when it reassigned the.four employees in question without first
posting the positions into which the employees were reassigned.

The District’s position is that where a position is eliminated, the
employee may be reassigned pursuant to Articles 6.5 and 6.7 without the need
for a posting. The District argues that under these Articles the District
is allowed to determine where the employe e will be reassigned in accordance
with 6.7a  and give a list of the reassignments to the Union president under
6.7b  who is given an opportunity to suggest changes in the reassignments.
District Personnel Director David Andrews testified that the District has by
practice acted in accordance with this interpretation and that when the
Union president disagreed with the proposed reassignments and agreement
could not be reached, the District has implemented the reassignments.

Looking only at Article 7 of the Contract, we would be inclined to
agree with the Union that, with the exception ,of  a disabled employee (7.9a)
or waiver (7.111, the posting,procedure  set forth therein must be followed
in all instances of reassignment regardless of the circumstances which
precipitated the reassignment. However, In view of the principle that a
collective bargaining agreement should be construed as a whole and because
the District’s asserted interpretation is not wholly implausible, even
though it may or may not be incorrect, we can find no basis for repudiation
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.

of Contract. Whether or not the District's interpretation is wrong and the
District violated the Contract.when  it did not post for the assignments the
f.ormer  compressor operators were reassigned to is a question we simply have
no jurisdiction to decide. Town of Fairfield, supra, and cases cited
therein.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
iS

.

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed. .

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/ Victor  M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low
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