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DISMISSAL OF COMPLAINT

On March 17, 1983, Ralph Kingsbury (the Complainant) filed with the
Connecticut State Board of Labor Relations (Board) a complaint alleging that
the State Vocational Federation of Teachers, Local 1797, AFT (Unionj'had
engaged and was engaging in practices prohibited by the Act Concerning
Collective Bargaining for State Employees (Act). The complaint alleged in
substance that the Union through its Grievance and Arbitration Committee had
settled or abandoned many of the complainant's grievances and thereby
violated its duty to provide fair representation to Union members.

+. After the preliminary administrative steps were taken, the matter
came before the Board for a hearing on April 3, 1984 at the Labor Department
in Wethersfield, at which time both parties appeared and were fully heard.
The parties elected not to file briefs.

Based on the whole record before us, we make the following findings
of fact, conclusions of law, and order of dismissal.



Findings of Fact

1. The State Vocational Federation of Teachers, Local 1797, AFT, is
an employee organization within the meaning of the Act and since
approximate1.y  1976 has been the exclusive bargaining representative for
faculty at the State vocational education schoois.  The bargaining unit
includes teachers employed at the seventeen vocational education schools
across the State.

2. Ralph Kingsbury is a teacher at the Platt Vocational School, a
member of the Union, and a building representative for the Union at Platt
School.

3. The Union has a bargaining unit-wide Grievance Committee which
consists of seven Union members and two alternates. The Grievance Committee
is chaired by Clifton Whaley who is also vice-president of the Union and an
employee at the Norwich Vocational School.

4. The Grievance Committee is solely responsible for ‘reading and
evaluating all grievances filed by Union members to determine whether or not
they should be passed to the next step of the grievance procedure, settled
in some manner, or.otherwise  terminated.

._
5. Hnaley  testified that most grievances do not go to arbitration,

but that the Grievance Committee most often attempts to resolve grievances
at steps 2 and 3 of the procedure.

6. Whaley testifed that every grievance Kingsbury has filed has been
considered on its merits.

7. Kingsbury testified that he has filed 124 grievances since
becoming a member of the Union and three (3) prohibited practice complaints
against the Union.

a. Kingsbury alleges that the Union’s.failure  to bring certain of
these grievances to arbitration or to reach a settlement he found acceptable
was a result of personal animus toward him and intentional denial of
representation.

9. At an informal conference in March 1982, on a prohibited practice
complaint Kingsbury had brought against the Union, Kingsbury claims to have
overheard Union president Pat Elia  say to the Board’s assistant labor

‘. relations agent, “1 will get him.”

10. At a Union meeting in March 1982, Union member Ron Tabellione
presented a letter to Elia  asking for Kingsbury’s resignation and censure as
a council member representing the Union. Tabellione claimed that
Kingsbury’s actions in filing grievances and prohibited practice complaints
against the Union reflected unfavorably on Union members and injured the
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integrity and credibility of the Union. At the time that Tabellione
motioned that Kingsbury resign, Tabellione held no Union office.*
Tabellione’s  motion was not approved.

11. On another occasion, when Kingsbury asked Elia why he
(Kingsbury) had not been appointed to a joint labor/management committee to
which he had requested appointment, Elia told him, “Management doesn’t like
you because you are a nitpicker and I agree.”

12. Kingsbury claims that when he was present as a witness for a
complainant against the Union at another informal conference in a prohibited
practice case in July 1982, CSFT field representative Emily Rosenberg
objected to Kingsbury’s presence and asked that he be reported for the
record as a hostile witness,

13. Kingsbury claims that in December of 1982, after he had
initiated action to pay his Union dues directly instead of having them
deducted from his paycheck, the Union intentionally changed the rules for
direct payment in a way which was disadvantageous to him.

1 4 . On another occasion, he was forced to collect $52.02 the Union
owed him by going to small claims court on February 2, 1983 after the Union
did not respond to his requests for the money on January 10th and January
25, 1983.--

15. On September 9, 1983, the Executive Committee composed of Elia
and Tabellione, then secretary of the Union and member of the Grievance
Committee, made a motion to the executive council which Kingsbury felt was
‘Ia  special  st if le rule to put people l ike [me3  quiet.” T h e  m o t i o n  s t a t e d
t h a t : “Any SVFT member who represents the union in any capacity shall not
bring formal charges against the union nor testify against the union unless
subpoenaed to do so without losing their right to represent the union.” The
motion was not adopted.

16. The complaint in the present case was filed on March 17, 1983.

Conclusions of Law

1. An exclusive bargaining representative is subject to a duty under
the Act to make determinations on the merits of grievances and the
disposition of grievances “without discrimination and without regard to
employee organization membership.” To show a violation of this duty, a
complainant must prove that the union acted with purposeful discrimination

‘ . which exceeded the bounds of the union’s wide discretion or that the union
acted in subjective bad fai th.

'2. The Complainant in this case has failed to meet his burden of
proving that the Union violated this standard in making determinations on
the merits and dispostion of grievances filed by him.

* See finding number 15 infra for subsequent actions by Tabellione when he
was a Union officer.
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Discussion

A union which is exclusive bargaining representative is required to
adhere to a duty of fair representation in dealing with bargaining unit
members. However, it has long been recognized that the exclusive
representative has a wide range of discretion in deciding whether to process
a grievance and on what basis it may be settled.

In our case law on this subject, we have essentially adopted the
basic rationale of Vaca  v. Sipes, 386 U.S. 171 (1967) and Humphrey vc  Moore,
375 U.S. 335 (1964) which impoyid the duty of fair representation on unions
operating under the National Labor Relations Act. See e.g. City of Ansonia
and Council 84 (Robert Fogarty), Decision No. 1186 (1974);  Waterbury Police
Local 1237, Decision No. 1173 (1973);  City of New Britain (Fire (Henry
Kosinski),  Decision No. 1131 (1973); City of Hartford (Police (Clarence

‘Hyde)., Decision No. 1085 (i972). The standard set forth in the fedex
cases and our past decisions is that a union’s  decision on whether to
process a .grievance  and on what basis to settle a grievance must not be
“arbitrary, discriminatory or [made in3 bad faith.”  Because of specific
language present in the Municipal Employee Relations Act, but absent from
the National Labor Reltions Act, we have held that this standard cannot be
construed,under  the MERA to cover gross negligence on the part of the union

.in  processing or settling grievances. City of Bridgeport (Kenneth Brown),
Decision No. 1963 (1980). The same language which .appears in the MERA is .
also contained in the State Act:

. ..an employee organization...shall be responsible for
representing the interests of all such employees without
discrimination and without regard to employee organization
membership. Section 5-271(c)

Therefore, as we held under the MERA in Bridgeport, supra, for a complainant
to show violation of the duty of fair rezentation  under the State Act, it
is not enough to show that the union was grossly negligent in how it
processed or settled a grievance. Rather, the complainant must demonstrate
that the union’s actions included purposeful discrimination which exceeded
the bounds of the union’s wide discretion or that the union acted in
subjective bad faith. Bridgeport, supra.

In the present case, the Complainant has sought to show that the
Union has exhibited general animus towards him and suggests to the Board
that in light of such animus, i t  i s  not  poss ib le  f or  the-Union  to
impartially or fairly judge the merits of his grievances and that it in fact
failed to do so. We do agree with Complainant that certain Union officers
may resent Complainant’s rather zealous use of the grievance procedure and
his having filed prohibited practice complaints against the Union. While we
can understand the Complainant’s fear of discrimination in light of the
actively adversarial role he has taken as a member of the Union, we do not
believe Complainant has shown by a preponderance of the evidence that the
resentment some Union officials feel toward him had any material effect on
the decisions of the Grievance Committee regarding grievances he has filed
or otherwise been involved with.
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First,  i t  must be pointed out that i t  is not the function of this
Board to examine the merits of the grievances Complainant feels were
unfairly dismissed or sett led. In .fact,  in the present case,the Union has
documented reasons for declining to pursue Complainant’s grievances. These

sufficiently show that the Grievance Committee was not arbitrarily denying
Complainant representation.

The record shows that of the many grievances in which Complainant was
involved or which he filed, some were resolved in a manner acceptable to him
and more were not. The record does not show and Complainant does not allege
that the Committee ever refused-to.consider any of his grievances, although
he is unhappy that in at least some instances the Committee reviewed the
grievances without providing him with an opportunity to be personally
present when the review was done. So far as any direct evidence is
concerned, there was testimony from Clifton Whaley, Chairman of the
Committee, that each of Complainant’s grievances was honestly and
impartially evaluated on its merits. At the hearing, Complainant testified
that he respected Whaley very highly and that he did not believe Whaley had
any personal animosity toward him.

Complainant has not shown that his grievances are treated differently
from those of other.Union members, but only surmises that they must be
because of the general attitude two Union officials have expressedtoward
himi Regardless of these Union officers’ personal feelings for the
Complainant, there is no indication that they have let those feelings
interfere with their duty to accept and consider the merits of each
grievance Complainant has fil.ed.

It did appear quite clearly from the record that Union president Elia
particularly’resented Complainant- and was quite rude toward him at times.
However, we do not think that Complainant has established that Elia’s
attitude infected the Union leadership generally or was shown to have
affected the decision making of the Committee. Indeed, on one occasion when
Elia referred to Complainant as an “idiot”, other Union leaders rebuked Elia
for making such comments and in fact defended the Complainant.

Similarly, in another incident when former Union Secretary Tabellione
made a motion at a Union meeting (at a time when Tabellione was no longer an
officer, but simply a Union member in attendance) that Complainant resign as
building representative or be censured, Tabellione’s  motion failed on both
points, and in the minutes of the Union meeting in question it was stated as
the Union’s posit ion that “Mr. Kingsbury has the right to bring action on

+. the Union”,in reference to the prohibited practice complaints Complainant
had previously lodged against the Union. Subsequently, at a Union Executive
Committee meeting on September 9, 1983,  i t  is true that Elia and Tabellione
made a motion which probably had the Complainant specifically in mind. That
motion would have required a Union official to relinquish his office if he
brought charges or testified against the Union. However, this motion was
not supported and was not adopted.
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There were two other instances cited by Complainant concerning Elia’s
attitude toward him personally. One was Elia’s refusal to appoint
Complainant to a joint labor-management committee and his statement to
Complainant that he did not do so because “Management doesn’t like you
because you are a nitpicker and I agree.” We believe that this was in fact
Elia’s honest reason for not appointing Complainant to the joint labor-
management committee. We also believe that Elia probably did believe
Complainant to be a llnitpicker.n We also realize that given the cooperative
purpose and function of a joint labor-management committee, it is at least
plausible tht Elia was on reasonable ground in ,his decision not to appoint
Complainant to such a committee. The other incident cited by Complainant
was Elia’s remark overheard by Complainant during an informal conference
that Elia would “get” Complainant. It is difficult to evaluate Elia’s
comment in any precise way other than to regard it as simply a further
indication of something we already know, that Elia resented Complainant’s
filing complaints against the Union. Also, a number of things must be kept
in mind in evaluating Elia’s comment. First, it was made in a separate
session at an informal conference between the Union and the assistant labor
board agent while the assistant agent was investigating and attempting to
settle Complainant’s prohibited practice complaint against the Union.
Therefore, the remark could not have been intended as an effort to coerce or
intimidate Complainant because he was not.:in the room. Complainant only
overheard Elia’s- comment from outside the room. Second, we do not know the
full context nor even necessarily the full remark that Elia made.’ Third,‘we
find it inconceivable that Eli a could have intended his remark, made in
front of an assistant agent of this Board, as an intention or admission that
he would llgetll Complainant by making bad faith or discriminatory judgments
on Complainant’s grievances, Again, this incident simply confirms what the
record already shows about Elia’s personal attitude toward the Complainant.
But as we stated above, Elia’s attitude was shared by Tabellione but was not
shown to have been shared by the Grievance Committee or to have affected the
decisions-of that body on Complainant’s grievances,

Another incident which Kingsbury has cited as an example of Union
animosity against him is Union staff representative Rosenberg’s request that
Complainant be considered and recorded as an adverse witness at the July
1982 informal conference. That case involved a prohibited practice
complaint against the Union and Kingsbury was present to act as a witness to
give information on behalf of the person who had filed the complaint against
the Union, Rosenberg’s request showed no improper motive on her part toward
Kingsbury. Her request was simply that the record accurately reflect the
reality of the role Kingsbury had assuned at that conference by his very
presence as a witness for the party adverse to the Union. This was a
perfectly normal and appropriate request. I t  reflects no subjective
hostility by Rosenberg toward Kingsbury or any intent to discriminate.

The final instances cited by Kingsbury concern his dispute over the
method for payment of dues and reimbursement for an overpayment which he
apparently made. The first of these two controver.sies  involved the policy
of the Union controlling the method and conditions under which a Union
member would make dues payment if- he opted not to use payroll check off.
What is significant on this point is that the new procedure adopted by the



.
(.  ’

1

Union clearly did not discriminate against the Complainant individually.
Rather, it was a procedure which applied equally to all Union members who
opted to make direct payment of dues rather than use the payroll deduction
method. The second controversy involved the dispute whereby Complainant
apparently overpaid his dues and the Union did not give him a refund until
he filed an action in small claims court. This incident would not show
discriminatory intent against the Complainant unless the Union makes it a
practice to readily repay dues overpayments to other members who utilize the
direct payment method. We simply do not know from the record what the
Union’s habit or customary response is when asked to repay dues
overpayments. If in fact the Unicn is generally unresponsive in making
refunds of dues overpayments , it would be a practice which we would not
condone and which the Union should correct immediately. However, on the
record presented it simply is not known whether the Complainant was singled
out for discrimination or whether he was simply the victim of an unfortunate
general unresponsiveness of the Union in such situations.

In summary, we sympathize with Kingsbury. No doubt, he has made
himself something of a thorn in the side of the Union. However, it is clear
to us that he has done so to further what he honestly believed to be
legitimate causes. In doing so, the record shows that he has incurred the
resentment of two Union officers, Elia and Tabellione. Neither of them hid _
their feelings from Kingsbury. However, the record presented does not
support Kingsbury’s fundamental position that the decisions of the Grievance
Committee regarding what action to take on Kingsbury’s grievances were
affected by Elia’s and Tabellione’s  personal resentment against  Kingsbury.
Instead, and here we rely heavily on the testimony of Whaley and Kingsbury’s
own support of Whaley’s  credibility, that the Grievance Committee made
honest judgments on the merits of Kingsbury’s grievances. We also rely on
the fact that the Union gave reasons for each decision it made on
Complainantls grievances. Where that Committee made determinations which
disagreed, with Kingsburyls views, the Grievance Committee was not shown to
have arrived at those determinations based on discriminatory intent or bad
f a i t h ,

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Act Concerning Collective Bargaining
for State Employees, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Cornelius J. Scanlon
Cornelius J. Scanlon

-7-


