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DECISION
and

DISMISSAL OF COMPLAINT

On July 27, 1983, Local 1303-78 of Council 84,  AFSCME, AFL-CIO (the
Union), filed a complaint with the Connecticut State Board of Labor
Relations (Labor Board) alleging that the Town of Cromwell (the Town) had
engaged and was engaging in prahibited practices within the meaning of the
Municipal Employee Relations Act (the Act) in that the Town had refused to
meet with the Union to negotiate a successor collective bargaining
agreement.

After preliminary administrative steps had been taken, including
issuance of a recommendation by’the Labor Board Agent that the cornplaint be
dismissed, the parties agreed to waive an evidentiary hearing before the
Labor Board, and in lieu thereof submitted a stipulation on facts and
exhibits. SubsequentSy,  in May 1984, the parties filed written briefs.

Based on the entire record before us, we make the following findings
of fact, conclusions of law, and order dismissing the complaint.
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Findings of Fact
.

Findings one (1)  through thirteen (13)  'are taken verbatim from the
stipulated facts submitted by the parties. :

1. Local 1303-78,  Council 4, AFSCME, AFL-CIO (hereinafter the Union)
is an employee organization within the meaning of the Municipal Employee
Relations Act (hereinafter the Act).

2. The Town of Cromwell (hereinafter the Town) is an employer within
the meaning of the Act.

3. On February 1, 1983, Margaret LaBella, an employee of the Town,
filed a decertification petition with the Board claiming that the Union was
no longer the representative of a majority of employees in the Unit. (Case
No. MNE-7755).

.
4 . Pursuant to the Agreement for Consent Election,dated  April 6,.

1983, an election by secret ballot was conducted on May 9, 1983, at
.Cromwell,  CT, among the employees of'the Town of Cromwell in a unit
described as all employees of the Town working twenty (20)  or more hours per

week, excluding.elected  and appointed officials, department heads, the
secretary to the First Selectman, the Public Works Director and the Finance
Director.

.'.
The result of the election was as follows:

Number of ballots cast . . . . . . . . . . . . . . . . . ..*........... 3 8
-Number  of ballots counted . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 8
Number of votes IN FAVOR of representation...........19

. Number of votes NOT IN FAVOR of representation.......19

5’. On hay 16, 1983, the Union filed objections to the election.

6. Pursuant to Section 7-471-16(b)  of the Act, the Board dismissed
the Union's objections and issued a Decision and Decertification  of Repre-
sentative (Case No. MNE-7755, Dec. No. 2215) on June 13, 1983. (Ex. No. 1).

7. On July 6, 1983, the Union wrote to the Town seeking to meet for
the purposes of negotiating a successor agreement. (Ex. No. 2).

8. On July 12, 1983, the Town responded to the Union that they had
been notified by the Board that the Union was "no longer the representative
for the purposes of collective bargaining." (Ex.  No. 3).

9. On July 13, 1983, the Union made a second demand to negotiate a
successor agreement based on their position that the decertification
election was not a valid election. (Ex, No. 4).
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10. On July 21, 1983, the Town advised..the  Union that “we have no
obligation to negotiate a successor agreement with you in view of the Ruling
by the State Department of Labor.” (Ex.  No. 5).

1;. On July 27, 1983 the Union filed a complaint (Case No. MPP-8131)
.alleging  that the Town is in violation of the Act by their refusal to
negotiate a successor agreement. (Ex.  No. ‘6).

12. On September 21, 1983, the Agent of the Board issued a Recom- ’
mendation for Dismissal of Complaint Case No. MPP-8131. (Ex. No. 7).

13. On September 29, 1983, the Union appealed the Recommendation of
the Agent under Section 5-273-27 of the General Regulations relating to the
Administration of the Act. (Ex.  No. 8). . ’

Conclusion, of Law

. Because the Union had been decertified as exclusive bargaining
representative as the result of a valid’election conducted by the Labor

. -Board, the Town committed no prohibited practice when it refused to bargain
with the Union. .

‘Discussion m

On May 9, 1983, a decertification  election was held in the bargaining
unit represented by the Union. The question on the ballot was: “Do you

desire to be represented for the purpose of collective bargaining by Local
1303, Cquncil  4, AFSCME, AFL-CIO.” Of the thirty-eight persons who voted,
nineteen voted to be represented by the Union and nineteen voted not to be
represented by the Union; The Union subsequently filed objections to the
election and these objections were dismissed. The Union then made a request
to the Town that it meet and negotiate a successor collective bargaining
agreement. The Town refused, citing the results of the election and the
Labor Board’s decision dated June 13,  1983, decertifying the Union as
exclusive bargaining representative. Town of Cromwell, Decision No. 2215
(June 13, 1983).

The question presented is whether the Town had a legal obligation to
meet with the Union to negotiate toward a successor collective bargaining
agreement. If the Town had such an obligation, its refusal would constitute
an illegal refusal to bargain’and a prohibited ‘practice. See, e.g. West
Hartford Education Assn. v. DeCourcy,  162 Conn. 566 (1972).  The duty of an
employer to bargain with a union exists only if the union in question is the
exclusive bargaining representative for the unit on whose behalf the union
wishes to negotiate. If the union in question does not have that status,
the town simply has no obligation to meet with that union to negotiate a
collective bargaining agreement,
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In the present case, the Union formerly was the exclusive bargaining
representative for the unit, but we decertified the Union from that status
when it failed to show majority support among the unit members voting in the
Hay 9, 1983 election. The Union.now  claims that it was not validly decerti-
fied because the question on the ballot in the election was improperly
framed. The Union claims that the ballot should have asked whether the
voter desired to decertify the Union. The Union also claims that the ballot
should not have asked, as it did, whether.the voter desired to be repre-
sented  by the Union. The Union claims that if the former question had been
the one on the ballot, then the tie vote would have resulted in the Union
not being decertified and the Union would continue as exclusive bargaining
representative. Thus, the Union concludes, the election and consequent
decertification  are invalid because the question on the.ballot  was
improperly worded; the Union continues to be the exclusive bargaining
representative; and the Town committed an illegal refusal to bargain when
it refused the Union’s demand to negotiate.

The Union’s argument in this case must be rejected. Under the Act,
as under the federal National Labor Relations Act, a union can only.be the
exclusive bargaining representative if a majority of the employees in the -
unit desire the union to be such. See C. J.  Morris The Developing Labor Law
BNA (1983)  Chapter 10. The specific language of the Act reflects this
policy in several sections. Section 7-468 sets forth fundamental rights of -
employees and their representatives. It states as follows:

(a) Employees shall have , and shall be protected in the exercise
of, the right of self-organization, to form, join or assist any
employee organization, to bargain collectively through repre-
sentatives of their own choosing... .

(b) When an employee organization has been designated by the
state board of labor relations as the representative of the
majority of the employees in an appropriate unit... . ..that
employee organization shall be recognized by the municipal
employer as the exclusive bargaining agent for the employees of
such unit.

(c) When an employee organization has been designated in
accordance with the provisions of sections 7-467 to 7-477,
inclusive, as the exclusive representative of employees in an
appropriate unit, it shall have the right to act for and to
negotiate agreements covering all employees in the unit...

Similarly, Section 7-470(a)(4)  which the Union claims the Town has violated
provides as follows:

(a) Municipal employees or their representatives or agents are
prohibited from

(4) refusing to bargain co:lective:y  in good faith with an
employee organization which has been designated in accordance

. with [the Act1  as the exclusive representative of employees in
an appropriate unit.
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Similarly, Section 7-471(l)  provides in relevant part:

Whenever, in accordance with such regulations as may be
prescribed by the board, ti  petition has’been filed (A)  by an
employee or group of employees or any employee organization
acting in their behalf alleging that a substantial number of
employees (i) wish to be represented for collective bargaining
by an employee organization as exclusive representative, or
(ii) assert that the employee organization which has been
certified or is currently being recognized by their municipal
employer as the bargaining representative is no longer the
representative of a majority of employees in the unit;...
. ..the board shall refer the petition to its agent who shall
investigate the petition and issue a direction of election and
conduct a secret ballot election to determine whether and by
which employee organization the employees desire to be
represented if he has reasonable cause to believe that a
question of representation exists... . ..An employee organiza:
tion which receives a majority of votes cast in an election
confirmep  or ordered by the board shall be designated by the
board as exclusive representative of the employees in the unit.

Thus, the ultimate question in either a representation or decertification
election is the same-shal l the union be the exclusive bargaining repre-
sentative? This in turn is dependent on whether a majority of the employees
desire to have the union as exclusive bargaining representative and the
question on the ballot must be worded accordingly in clear direct language
as it was in the present case. .If  a majority of those voting answer the
question in the negative, then it is clear that the employees do not wish
the union to represent them.

The above described approach has also been the view of the National
Labor Relations Board since at least 1949. In Best Motor Lines, 82 NLRB
NO. 35; 23  LRRH  1557 (March 23,  19491,  the NLRB expressly stated its view
that in a decertification election, a majority of the employees voting must
state that they desire to be represented by the union in order for it to
continue as bargaining representative. The NLRB stated:

. ..the most that the [union]  could achieve would be a tie vote; it
still would not have received a majority of the valid votes cast.
Section 9 (a) of the Act provides, inter alia, that “Representa-- -
tives selected for the purposes of collective bargaining by the
majority of the employees in a unit appropriate  for such  purposes
shall be the exclusive representative of all employees in such
unit .” Section 9 Cc>  (1) (A)  (ii) provides, in part, that
“whenever a petition shall have been filed by an employee alleging
that a substantial number of employees assert that the labor
organization which is being currently recognized by their employer
is no longer a representative as defined in Section 9 (a) the
Board shall investigate such petition.” It is apparent,
therefore, that the determination of whether or not a labor
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’ ‘,

organization is the bargaining representative in either a
certification or decertification proceeding is based upon whether
it represents or no longer represents a’majority of the employees
in the appropriate unit. As the Union herein could achieve no
more than a tie vote... . ..it is no longer the bargaining
representative within the meaning of Section 9 (c)  (1) (A)  (ii).

23 LRRM 1557 ~

The question as framed on the ballot in the May 9, 1983 election was
required by the Act and the decertification was therefore valid.* The
Union’s complaint must be dismissed.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
is

ORDERED, that the complaint herein be, and the same hereby is,
d i s m i s s e d .

CONNECTICUT STATE BOARD QF LABOR RELATIONS _

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

l An alternative basis for the holding in this case is that the Union
agreed to the way in which the question on the ballot was framed when it
agreed to the Agreement For Consent Election (See Finding of Fact 54).
Having so agreed, it cannot be permitted to now challenge its own agreement
simply because it lost the election.
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