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DECISION and ORDER

On March 3, 1983,  Local 2663  of Council 84, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Board)
a complaint alleging that the State of Connecticut Department of Human
Resources (the State or the Employer) had engaged and was engaging in
practices prohibited by the Act Concerning Collective Bargaining for State
Employees (the Act)  in that it had negotiated directly with employees
John Bak and Joan Kronengold concerning mandatory subjects of bargaining,
and furthermore had bargained with said employees in bad faith. The remedy
requested is full and comprehensive statutory relief.

After the requisite preliminary steps had been taken the matter came
to hearing before the Board at the Labor Department building in Wethersfield
on December 28, 1983. The parties appeared at the hearing and were fully
heard. Both parties filed written briefs which were received on April 5,
1984.

On the whole record before us we make the following findings of fact,
conclusions of law, and order.



Findings of Fact’

1. The State of Connecticut Department of Human Resources is a state
employer within the meaning of the Act.

2.. The Union is an employee organization within the meaning of the
Act and has at all material times been the exclusive statutory bargaining
representative for Social Work Supervisors in the P-2 bargaining unit.

3. The parties have had collective bargaining agreements in effect
from 1979  to 1982 and from 1982 to 1985 (Contracts).

4. Both Contracts contain the following provisions: (Exhibits #3
and #4>.

ARTICLE XVIII
OVERTIME

Section One (b) The State will continue to pay overtime to eligible
employees at the straight time rate for hours over thirty-five (35)
but under forty (40), and at time-and-one-half for hours worked
over forty (401,  except as provided otherwise in Section 5-245 for
employees on rotting shifts and unscheduled positions and classes
and except for averaging schedules approved by the Director of
Personnel and Labor Relations,

x x x
(d) Exempt Employees.c- During the life of this Agree-

ment, Section 5-245(b)(l)*  shall be deemed to excempt from overtime
all employees being paid above the applicable rate for Grade 20,
Step 7, and those unclassified positions which on June 30, 1977
were deemed exempt positions. .,  ,

(2) Exempt empfoyets  w:o are required by the State to
perform extended service outside the normal work-week to complete a
project or for other State purpose shall be authorized to receive
compensatory time off.

x x x

.

Section Two. Distribution of Overtime o
3.-Notwithstanding the ybove,  in the absence of suf-

ficient volunteers to provide for necessary coverage of overtime
requirements, the Employer reserves the right to order employees
to perform required overtime. A refusal to work overtime when
ordered by an appropriate authority shall subject an employee to
disciplinary action.

5. Section 5-245 of the Connecticut General Statutes provides in
relevant part:

Sec. 5-245. Standard workweek. Overtime pay. (a>  The .
standard workweek of all state employees is thirty-five hours in
five days. Any state employee who performs work authorized by
his appointing authority for a period in addition to the hours
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of the employee’s regular, established workweek, or the standard
workweek, whichever may contain fewer hours, shall receive com-
pensation as follows: (1)  For that portion of such additional
time worked which when add.ed to the employee’s regular, estab-
lished workweek, or the standard workweek, whichever may contain
fewer hours, does not exceed forty hours, the employee shall be
compensated at an hourly rate based on his annual salary; (2)
for that portion of such additional time worked which when added
to the employee’s regular, established workweek, or the standard
workweek, whichever may contain fewer hours, exceeds forty
hours, the employee shall be compensated. at a rate equal to one
and one-half times an hour1.y rate based on his annual salary.

(b) The provisions of this section shall  not be applied
with respect to any employee employed in (1) an executive,
administrative or professional capacity as such terms may be
defined and delimited from time to time by the personnel policy
board. ,..

6. Section 5-245-1 of the Regulations of Connecticut State Agencies
provides:

REGULATION 5-245-l - GVERTIME.
(a)  Work for a period in excess of an employee’s regular, estab-

lished or standard hours of work shali be performed by the
employee as directed by his appointing authority. Such over-
time work shall be paid. for as set forth,, in Section 5-245 of
the General Statutes.as  determined by the Personnel Policy
Board. .

(b)  Computation.
(1) For the purpose of computing the total number of hours

worked for which overtime payment is to be made in a
week, the total number of hours worked shall be under-
stood to include any hours for which an employee
receives his regular pay, such as for sick leave,
personal leave, vacation time ,or holidays, but shall
not include meal time or time in an on-call or standby
sta tus .

(2)  Payment for overtime shall be in units of quarter hours
f o r  a n y  p a r t  caorked  t h e r e o f .

7. Joan Kronengold is an employee of the Department of Human
Resources at. the Waterbury office of the Department. Her t i t le  is  Case
Supervisor for the Department of Human Resources.

8. Kronengold’s  duties are to supervise workers who work with
families receiving assistance for social problems and to supervise workers
who work with elderly and disabled people whc have social problems or who
are expl.oited,  neglected ) or abandoned and in need of protection.

9. Kronengold receives a salary above Grade 20, Step 7. Hence,
according to the Contract, she is not el igible to receive t ime-and-one-half
pay (hereinafter referred to a s overtime pay) but rather only compensatory
time off (hereinafter camp  time).
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10. John Bak is an employee of the Department of Human Resources at
the Waterbury office of the Department. His title is Case Supervisor in the
Work Incentive Unit.

11. Bakls  duty is to supervise workers who work with clients in an
effort to get them employed and off the assistance role.

12. Bak receives a salary above Grade 20, Step 7. Hence, according
to the Contract he is also eligible only for camp  time and not for overtime
pay for hours worked beyond the normal workweek.

13. The normal hours of work for both Bak and Kronengold were
8:30 a.m. to 4:30  p.m. Monday through Friday (i.e. thirty-five (35)  hours
weekly). Neither employee had worked overtime since becoming a supervisor.

14. On or about June 6, 1982, the State of Connecticut experienced
extreme flooding in its southwest corner.

15. In order to process applications for those individuals eligible
for Individual.and  Family Grant (IFG)  funds, a flood disaster office was set
up at.the  Naugatuck National Guard Armory,

16. Approximately seven or eight days after the flood, Wayne
Camillieri, a mangerial employee* of’ the Department of Human Resources, niet
with managers employed by the Department to discuss implementation of the
IFG program. c

17. Camillierf’s duties include chief of the work incentive program,
the family licensing day care program and the AFDC purchasing services day
care program, and liaison to the Office of Civil Preparedness.

18. It was in the role of liaison to the Office of Civil Prepared-
ness that Camillieri was responsible for implementation of the IFG program.

19.
Phil McKeen,

Present at the meeting referred to in finding 16, supra, was
Human Resources Manager in the Waterbury D’istrict. McKeen  is

in a position directly above that of’both Kronengold and Bak. He is a
managerial employee whose position is not in the bargaining unit.

20. The question of paying overtime for supervisors above the over-
time cap*%  due to the magnitude of the emergency came up at this meeting, ’
Camillieri said he would pursue the question by discussing it with Tom
DeRiemer, the business manager.

* By using the term ‘managerial’ we do not mean to imply that Camillieri’s
or MeKeen’s,  infra, position would necessarily be managerial within the
meaning of Section 5-270(g)  of  the Act.

** The *cap’  refers to the maximum salary at which an employee is eligible
for overtime pay. .
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21. Subsequently, Camillieri did check with Tom DeRiemer. DeRiemer
was not sure how to answer the question and told Camillieri he would check
with the Department of Administrative Services’ Personnel Division on the
question of payment of those above the overtime cap.

22. At about this time McKeen had a phone conversation with
Camillieri which led him to believe that the supervisors would be paid
overtime.

23. Between June 13 and 15, McKeen approached Bak and asked him to
work overtime at the Naugatuck Armory processing IFG applications.

24. The question of overtime payments for such work was raised in
this discussion as well as the fact that Bak was over the salary limit for
receiving overtime pay.

25. McKeen told Eak  that because it was a special project, overtime
would be paid and told Bak that “our  central office had indicated that we
would be paid .I1

26. Bak agreed to work overtime with the understanding that the cap
would be disregarded and he would receive overtime pay.

27. Shortly after meeting with Bak, McKeen met with Kronengold and
asked her to work overtime at the Naugatuck Armory processing applications
and supervising other workers.

c
28. The question of overtime pay for such work was raised in this

discussion.

.

29. Kronengold said that she would be willing to work overtime if
she would be paid for it.

30. McKeen told Kronengold that she would be paid overtime because
it was an emergency situation, and it was “an unusual situation.lt McKeen
said his information came from the central office.

31. Kronengold agreed to work overtime with the understanding that
she would receive overtime pay.

32. On June 17, McKeen and Kronengold attended an IFG training
session in Middletown at which the policies of the program were explained as
well as the way the applications were to be processed.

33. According to McKeen, the overtime question for exempt employees
over salary grade 20, Step 7, was brough”L up by one of the regional managers
at the meeting. The question was not answered.

34. The appl.ication  period at the Armory extended from June 17, 1982
to June 24, 1982. During this time, the application sites were open during
the day, until 8:30 or 9:OO  at night, and over the weekend in order to
facilitate the application process for flood victims who worked during the
day.
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35. Bak worked overtime at the Naugatuck Armory for 30 hours between
June 18 and 22, 19’82, and Kronengold worked overtime at the Naugatuck Armory
for 8-l/2  hours on June 22 and 24, 1982.

36. Sometime in July, 1982, Kronengold learned for the first time
that there was a question about overtime pay when she saw a memo from the
DHR central.office which cast doubt on the question.

37. Kronengold and Bak learned that they definitely were not going
to receive overtime pay after DHR employees below the overtime cap received
overtime payments in their checks and Kronengold and Bak did not.

38. After learning that they would not be paid, Bak and Kronengold
filed a grievance on August 16 alleging that “management offered to pay
overtime to grievants for emergency work. After the emergency passed,
grievants were denied overtime.” (Exhibit 2)

39. At the filing of the grievance, the Union was made aware for the
first time that Bak and Kronengold had been offered overtime pay for work at
the Naugatuck Armory and had accepted the offer and had .worked  at the
Armory.

40. On August 26, 1982, in accordance with Step I of the grievance
procedure, a grievance was filed with McKeen  who was in the position of

_ _ “First Supervisor Outside the Bargaining Unit.”I.

41. McKeen  granted the grievance. His answ_er  stated:

This grievance covers the application period for the Individual
and Family Grant (flood disaster) conducted at the Naugatuck
National Guard Armory from 6/1'7/82  through 6/24/82.  The Civil
Preparedness Liaison person for D.H.R. instructed the Human
Resource Manager for the Waterbury District to assign supervisors
to the application site. Of the four supervisors who were
eligible for this duty all were above salary grade 20 step 7.
And of the four two volunteered to cover as two lived in
Torrington and felt it would be a hardship for them. The two
assigned were the volunteers and are also the grievants, It was
the Human Resource Manager’s understanding that due to the
emergency nature of the disaster that the exempt status would not
be in force under the P-2 contract for this period and that the
supervisors in question would be paid normal overtime pay as
submitted by them. This understanding came about as a result of
a telephone conversation with the agency liaison person.

As this was not a regularly scheduled , routine, or recurrent work
performance as seems to be the spirit of the P-2 Contract
regarding overtime, but one of an emergent nature it is the
decision of this writer at step I that Mrs. Joan Kronengold be
paid her nine hours overtime and Mr. John Bak,  his 30 hours
overtime rather than be authorized to receive compensatory time
o f f . (Exhibit 2)
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42. The grievance was subsequently heard at Steps II and III of the
grievance procedure* and was denied at these levels on the basis that “[tlhe
clear language of the Article VIII(a) precludes payment of overtime for
individuals exempt for overtime payment...”

43. Bak and Kronengold took 30 and 8-l/2  hours respectively of camp
time in early 1983 (i.e. after denial of their grievances) because they felt
that they would not be paid for their overtime work.

44. On March 4, 1983, the present complaint was filed.

Conclusions of Law

1. Once an exclusive bargaining agent has been chosen, an employer
must bargain through that agent concerning wages, hours and conditions of
employment. The employer may not circumvent the bargaining agent and
negotiate directly with the individual employee.

2. ,McKeen’s  discussions with Bak and Kronengold constituted
individual bargaining over wages and a violation of the State’s duty to
bargain under the Act.

Discussion

This case centers upon the Union’s  claim that the State engaged in
individual .bargaining in violation of i ts duty to bargain under the Act.
Our basic rule and the federal labor law rule in this area was set forth in
Town of Trumbull, Decision No. 2102 (1981): .

-.-

.

The law is clear that once an exclusive bargaining agent has
been chosen, an employer must bargain through that agent concern-
ing wages, hours and conditions of employment. The employer may
not circumvent the bargaining agent and negotiate directly with
the employees. This is a requirement of the duty to bargain
under the National Labor Relations Act and under our state labor
relat ions s tatutes . University of Connecticut, Dec. No. 1846
(1979);  Winchester Bd. of Ed., Dec. No. 1785 (1979); Bd,  of Ed.
of City of Hartford, Dec. No. 1576 (1977),  aff’d in Hartford Bd,
of Ed. v. Connecticut State Board of Labor Relations, Dk. No.- - -
144984, Superior Court, Hartford/New Britain (July 20, 1978);
New IIaven  Bd * of Ed., Dec. No, 1359 (1976). In this regard, our
Connecticut [Supreme] Court has stated:

The National Labor Relations Act makes it an employer’s
duty to bargain collectively with the chosen representatives
of his employees, and since this obligation is exclusive, it

* It was not explained in the record why the grievance went beyond Step I
after having apparently been granted at that level. Also, because the Union
has not raised any claim that the State violated a grievance settlement, we
do ndt  address that question.
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exacts the negative duty to treat with no other. Medo Photo
Supply Corporation v. N.L.R.B., 321 U.S. 678, 64 S.Ct. 830,
88 L. Ed. 1007; International Ladies’ Garment Workers’
Union v. N.L.R’.B., 280 F.2d 616 (D.C. Cir.), aff’d, 366
U.S. 731, 81 S.Ct. 1603, 6 L.Ed. 2d 762. After a duly
authorized collective bargaining representative has been
selected, the employer cannot negotiate wages or other
terms of employment with individual workers, Medo Photo
Supply Corporation v. N.L.R.B., supra, 684; N.L.R.B. v.

-U.S. Sonics  Corporation, 312 F.2d 610 (1s t  Cir.).
West Hartford Bd. of Education v. DeCourcy,  162 Conn.

566, 592 (1972).
Town of Trumbull, at p. 9.

The State alleges that it had no intent to negotiate with the
employees nor to interfere with the Union’s role. However, we believe that
the most reasonable reading of the record is that Bak and Krpnengold  were
not simply-asked to volunteer for overtime or ordered to do so in accordance
with the contract ;  rather , they were asked to work overtime specifically in
exchange for overtime payment. The exchanges between McKeen and both Bak
and Kronengold constituted offers of benefit at variance with existing
conditions of employment and the Contracts, and ultimate acceptance of these
offers . Despite their brevity, these exchanges clearly constituted
bargaining. .

The present case resembles New Haven Board of Education, Decision No.
1359 (1976). There, the employer held a meeting at which employees were
presented with the alternative of accepting a shorter workweek or facing an
early school closing and asked to vote on the two proposals. The problem
was discussed and the change to a shorter week implemented without con-
ferring with the union. It was held that although the unilateral change by
the Board of Education to a shorter workweek was permitted by the contract,
“the action of the Board of Education in seeking the concurrence of the
individual employees at a staff meeting violated the duty of the Board of
Education to bargain with the union as exc lus ive bargaining representative
of the unit employees.1’ Similarly, in Town of Hamden, Decision 1484 (1977)
we found that although the Town had the authority to decide which police
officers would be selected as temporary appointees in higher ranki.ng
positions, the contract did not permit the Town to negotiate directly with
the appointees over the rate of compensation for these positions. In
Hamden,  there was no indication that the “negotiatingf?  consisted of anything
more than an offer of a change in compensation from that-agreed upon in the
contract and an acceptance of that change by individual employees. See also
Hartford Board of Education., Decision No, 1516 (1977)  aff’d in Hartford
Board of Education v. Connecticut State Board of Labor Relations, Dk. No.
144984 Superior Court, Hartford/New Britain J.D. (July 20, 1978)  Borden, J.

The State alleges in i ts brief that “It is  clear that  there was no
subjective bad faith or direct interference with the employees’ right to
organize. lr This may in fact be t rue ,  but we disagree with the State’s
assertions that “[tlhere was no showing of any harm, direct or indirect, to.
the Union’s role as collective bargaining agent.  E v e n  if McKeen,  in his
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conversations with Bak and Kronengold, was in no way motivated by anti-union
animus or intent to undermine the Union, he was not justified in circumvent-
ing the statutory bargaining procedure and offering the employees overtime
pay. Whether or not he was attempting to improve the benefits provided by
the Contract or l imit  or reduce them is irrelevant to the fact that indi-
vidual bargaining tends to undercut the Union’s authority with its members.
With regard to individual granting of salary increases, we have observed
that such acts lead employees “to look to the employer’s monificence rather
than to their bargaining representative’s efforts for improvement in their
wages and conditions of employment. Town of Stratford (Bobko),  Decision No.
1746 (1979).

Finally,  the fact that the State ultimately did not carry through
with the proposed change in the method is not relevant to the charge of
individual bargaining. It is the bargaining itself which is offensive to
the Act. Moreover, the State would have been as much at fault if it had
actually granted the time-and-one-half pay as it is for offering the payment
and then rescinding its offer.

The State urges that “the employees had [no]  reasonable  bas is  to
believe that the manager had any authority to attempt to negotiate about
their receiving overtime pay.”  However, ‘the burden is not on the employee
to recognize when the contract is being overstepped. For example, in State
of Connecticut, Decision No. 2160 (1982),  when the State halted portal to
portal mileage reimbursements to employees who should not have been
receiving them anyway, we held that: c

. ..[Iln the present case‘there is no evidence that the group of
CHU employees who were receiving the portal to portal benefit
upon request for a period of over three years were aware that
the payments were unauthorized. As the auditors recognized in
their report, the Commissioner of Administrative Services may
specifically authorize portal  to portal  benefit  despite the
general prohibition in the travel rules. Surely i t  is  not  a
burden which should be placed on the employees to investigate
whether the employer is properly authorized when extending
benefi ts .”

In the pr-esent case, the employees testified that they did question Mc,Keen’s
offer of overtime pay, but were told that an exception z being made
because of the emergency situation (Tr. 19, 33). The State claims that the
emergency situation excuses the erroneous information the manager provided
to the employees, as “with  such a limited period of time involved for such a
mobilization, mix-ups in communication could reasonably be expected to
occur .‘I However, such a situation also explains the employees’ willingness
to accept the offer of overtime pay, relying upon the representations and
apparent authority of McKeen as manager.

The State argues that even if McKeen’s  discussions with the employees
are found to be improper, “the employer should not be held responsible for
unauthorized ‘actions which exceeded his actual and apparent authority.” In
Town of Westport, Decision No. 1602 (19771,  we held the Town responsible for
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the unauthorized conduct of an administrator who had knowingly allowed a
practice of regularly scheduled overtime to continue despite his super-
visorts express directive that it cease. In that case, we stated:

The question is whether this insulted the Town from the legal
consequences of a custom or practice that in fact existed. We
hold it does not. Perhaps it would if the employees were ‘shown
to have been guilty participants in the flouting of orders but
there is not a shred of evidence to suggest this. In its
absence, we think it only fair that the Town, which had clothed
Blau with apparent authority so far as these employees could
see, should bear the consequences of its department head’s
in f ide l i t y .

Similarly, in the present case the State must take responsibility for the
manager’s claims. No doubt McKeen was not intentionally disobeying orders
of his superiors in his discussions with Kronengold and Bak, but was instead
invoking what he believed to be authority from the “central  office”  to
support his representations to Bak and Kronengold that they would receive
overtime pay for their work at the Disaster Center. It is not surprising

.that  McKeen felt that this change in method of payment would be forthcoming,
given that the possibility for lifting the overtime cap had been discussed
both at the June 17th meeting of all managers (Finding of Fact #19>  and at
the meeting between McKeen and Camillieri (Fact 812). While McKeen was
wrong to communicate the possibility of overtime pay as.a fact to Bak and
Kronengold, they should not have to suffer from his error in judgment.

The question of remedy remains. Both employees have already taken
the.compensatory time allotted to them by the Contract for overtime work.
We believe it would be unnecessarily,punitive  and not serve the purposes of
the Act to order the State to pay the employees the time-and-one-half pay
originally offered to them by McKeen. On the other hand, we have held that

In fashioning a remedy, that remedy should be specifically
designed to correct the vice which the illegal act has created.
In the case of a unilateral change which increses  wages, the
vice in question is the Undercutting of the union’s authority
with its members... An order which would tend to foster and’
restore the union’s authority in the eyes of the employees as
the party through whom improvements in wages and conditions of
employment are to be obtained would serve the purposes of the
Act. Town of Greenwich, Dec. No. 2154 (1982).

In the present case, we believe that such a restoration of authority can
best be accomplished if the State pays the employees the one-half time
difference between the compensatory time they have already taken and the
time-and-one-half pay improperly offered to them.
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O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Act Concerning Collective Bargaining
for State Employees, it is hereby,

ORDERED, that the State of Connecticut

I . Cease and desist from engaging in individual negotiations
concerning mandatory subjects of bargaining with individual employees in
circumvention of the Union.

I I . Take the following steps which the Labor Board finds will
.effectuate  the purposes of the Act:

(a> Pay to Joan Kronengold one-half of the payment she
would normally receive for eight and one-half (8-l/2) hours
of work, and pay to John Bak one-half of the payment he would
normally receive for thirty (30) hours of work.

(b) Post  immediately and leave posted for  a  period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees customarily assemble, a
copy of this Decision and Order in its entirety; and

.

(c)  Notify the Connecticut State Board’ of Labor Rela-
tions at its office in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30)  days
of the receipt of this Decision and Order, of the steps taken
by the State of Connecticut to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Victor M. Ferrante---VP
Victorh. Ferrante, Chairman

s/ Susan R. Meredith--_I
Susan R. Meredith
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