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DECISION and ORDER

On July 7, 1383, Local 1303 of Council #4,  American Federation of
State, County and Municipal Employees, AFL-CIO (the Union) filed a complaint
with the Connecticut State Board of Labor Relations (Labor Board) alleging
that the Town of New Milford (the Town) had engaged and was engaging in
prohibited practices within the meaning of the Municipal Employee Relations
Act (the Act) in that:

The Respondent is in violation of the Act in that it is refusing
to bargain and is bargaining in bad faith.

1) Local 1303, Council #4,  AFSCME represents employees of the
Town per Certification of Representative, Case No: ME-7046,
Decision No: 2132;

2)  Contained therein is the position of Assistant Town Clerk;
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.

3) Dtiring’the  course of negotiations for an itiitial  Agreement
the Respondent informed bargaining unit member Mrs. Anne
Groncki, Assistant Town Clerk, that her services will no longer
be needed effective July l-,  1983,  (See Attached);

4) Qn  June 23, 1983  the complaint requested a cease and desist
in this matter and made a demand to negotiate the impact of
same pursuant to the Act, (See Attached);

5) Mrs. Groncki was terminated and the Respondent refused to
acknowlepge  the Complainant request and negotiate.

REMEDY SOUGHT:

1) The immediate reinstatement of Mrs. Groncki;

2) Mrs. Groncki to be made whole for all lost monies with
interest and benefits loss and any costs incurred by her as a
result of lost benefits;

3) Meet with the Union to negotiate this matter to resolution
pursuant to the Act;

- 4) And any other remed.y  the Board may deem just.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Boat*d  ‘for a hearing on February 6,
1984. At the hearing, both parties were provided a full opportunity to
adduce evidence , exa+.ne  and cross-exarline wit:lc:?ses,  and make argument.
Post hearing briefs were subsequently submit,ted  by the parties in late
March, 1984.

Upon consideration of the whole record before us, we hereby make the
following findings of fact, conclusions of law, and dismissal of the
complaint.

Findings of Fact

1. The Town is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act and since May 24, 1982, has been the exclusive bargaining representative
for a unit of Town employees described as:

‘. all employees including but not limited to all Secretaries,
Clerks, Clerk-Typists, Secretary/Clerks, Highway Dept. Clerks,
Police Dept. Dispatchers, Building Maintenance Supervisors,
Building Maintenance Workers, Sanitarians, Assistant Sanitarians,
Assistant Welfare Directors, Outreach Workers, Building
Inspectors, Assistant Building Inspectors, Zoning Enforcement
Officers, Administrative Assistants, Assistant Director Park and
Recreation, Assistant Tax Assessors, Assistant Comptrollers and

. Assistant Town Clerk, employed by the Town of New Milford.
(Exhibit 10)
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3. Anne Groncki was appointed pursuant to Section 7-38 of the
Connecticut General Statutes to serve as Assistant Town Clerk and Assistant
Registrar of Vital Statistics for the Town for a four year term covering the
period July 1, 1979 through June 30, 1983.

4. From May 1982 until December 1983, the Union was engaged in
collective bargaining for an initial contract to cover the bargaining unit.

5. In May, 1983, Groncki challenged incumbent Town Clerk Anna Chapin
in Chapin’s  bid to be reelected Town Clerk;

6. Groncki lost the election to Chapin;

7 . By letter dated June 14, 1983, Chapin  informed.Groncki that she
would not be reappointed to the positions of Assistant Town. Clerk and
Assistant Registrar of Vital Statistics when Groncki’s’current”,term  expired
on June 30, 1983.

8. Union staff representative Robert Pezze subsequently sent (return
receipt requested) the following letter to Chapin,  dated June 23,  1983:

On June 14, 1983 Mrs. Groncki was notified that her services  will
no longer be required by.the Tcwn,  effective July 1, 1983.

As you know, Local 1303 of Council -84,  AFSCME represents
employees of the Town per Certification of Representative Case
No: ME-7046, Decision NO: 2132.

Therefore, we request  th& you cease and desist from  terminating
Hrs.  Grpncki I and that a series of’ collective bargaining
meetings be scheduled with the Union to negotiate the impact of
same.

It is the position of the Union that the Town has no right to
terminate Mrs. Groncki without completing bargaining pursuant to
the Municipal Employee Relations Act.

An immediate reply is requested.
(Exhibit 8)

9. June 30, 1983, was Groncki’s  last day of work with the Town.

10. The present complaint was filed on July 7, 1983.

11. ~1~0  on July  7, 1983, Chapin  received and signed for Pezzels
letter of June 23, 1983.

12. The Town did not respond to Pezze’s letter.

13. The record presented shows no other demands by the Union to
bargain concerning the subject matter of Pezze’s June 23,  1983 letter other
than .that  letter itself.
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1 4 .In December, 1983, the parties reached agreement on a collective
bargaining agreement (the Contract).

.

Conclusions of Law

1. During negotiations for a collective bargaining agreement, both
parties are under a duty to bargain over mandatory subjects of bargaining
raised by the other party.

2 . Impacts on conditions of employment of termination due to non-
reappointment to a town position (e.g., bumping, severance pay, retro-
activity) concern mandatory subjects of bargaining.

3. The Union demanded bargaining over impacts on the conditions of
employment of Groncki resulting from her non-reappointment.

4 . By ignoring the Union’s demand, the Town illegally refused to
bargain.

5. The Town did not violate the Act when it decided to not reappoint
Groncki to her position.

6. The purposes of the Act will be served by an order requiring the
Town to bargain concerning the impacts of Groncki’s  not having been

..reappointed.

Discussion_

It is the Union’s position that even though the To:qn  had the right not
to rea;pi.)i:it  Groncki ) the Town  did have 2 duty tr. c t)Zi*ga.i  11  \rith the (Inion
over‘ impnc'is  on Gro!lki  1 s conditions of cmploym5;7t resui,tir~g  from her non-
reappointinent. The Union points out that Groncki had almost fourteen yeFirs
of service with the Town and at least the questions of severance pay or
bumping rights should have been bargained. According to the Union, the
Town’s refusal to bargain such subjects was illegal.

In its own defense, the Town makes essentially two arguments. The
first is that no obligation to bargain arises’unless the Town has made a
unilateral change in existing practices. It points out that the record
shows no practice regarding impact on conditions of employment when there is
non-reappointment to the position of Assistant Town Clerk/Registrar.
Therefore, the Town concludes, this case involves no unilateral change of
practices and no duty to bargain. Second, the Town argues in the
alternative that the Union had a reasonable opportunity to request

*. bargaining before Groncki’s  term ended, but failed to request bargaining
within that time period. Therefore, the Town argues, the Union waived any
right it may have had to bargain.

The principles upon which the Town relies are not applicable to the
present case. It is true, as the Town argues, that our unilateral change
doctrine applies only where an employer unilaterally departs from an
existing past practice. State of-Connecticut (Comptroller), Dec. No. 1871
(1980.1;  Redding Board of Education, Dec. No. 1922 (1980);  Town of Clinton,
Dec. No. 2168 (1982); City of Torrington, Dec. No. 2172 (1983). It is also
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true that no practice is shown in the record from which it can be alleged
the Town has departed. However, the Union’s case need not rely on the
unilateral  change doctrine. At the time of the Town’s decision not to
reappoint Gronki and the Union’s letter demanding bargaining, the parties
were engaged in negotiations for an initial collective bargaining agreement
to cover the unit. As part of those negotiations, both parties had an
obligation to bargain over mandatory subjects of bargaining if the other
party so demanded, This obligation to bargain was not restricted to only
items for which there was an existing practice. Seth  part ies  to the
negotiations had the right to offer proposals on subjects for which there
was no existing practice and the other party was obligated to bargain those
proposals.

The subject of severance pay, bumping rights and retroactivity are all
well established as mandatory subjects of bargaining. See generally C. J.
Norris, The Developing  Labor Law_, DNA  1983 Chpt. 17. Thus, if the Union had_I_-
demanded to bargain over severance pay or bumping rights and had sought to
make these rights applicable to Groncki by retroactivity, the Town would
have been required to bargain over such proposals.

The facts.of the present case show that when the parties reached
agreement on a collective bargaining contract in December, 1983, that
contract contained no retroactive provisions g iv ing  G~oncki e i t h e r  s e v e r a n c e
pay or bumping rights, The Town argues that this shows the Union was
unsuccessful in negotiating any protection for Groncki and the Union
abandoned “its concern over the impact of... Groncki’s non-reappointment.”
Ttie prcblcm  w!‘_th  attaching significance to the lack of pz’ovisiotls cosering
,Groncki  i n  t h e  currc  :!:A contract  i s  +chat,  a s  evidence, i t simply dots  not
reach the question before us in this case. The qL~.~stiorl  here is whetkler  or
not the Town illegally refused to bargain with the Union over these
questions. If the Town did so refuse, the Union can hardly be faulted for
not having obtained provisions in the Contract to cover the subject. If the
Town did refuse to bargain, then the Union should not be penalized for the
Town’s illegal action and the Town should not be allowed to profit from its
actions.

What the record shows in this case is a demand by the Union to bargain
over the impacts on Groncki’s conditions of employment resulting from her
non-reappointment. At no time (other than at the hearing) was there any ’
willingness on the Town’s part to respond in bargaining to the Union’s
demand. Prior to the hearing, there was simply a categorical ignoral by the
Town of the Union’s demand to bargain impacts resulting from Groncki’s non-
reappointment.

The only question which remains is whether the Union’s letter of June
23, 1983  constitutes a demand to bargain which was sufficient. The Union’s
let ter  really does three things. Firs t ,  i t  requests  that  Groncki  not  be
terminated. Second, it proposes collective bargaining to negotiate the
impact of Groncki’s termination. Third,  i t  s tates the Union’s posit ion that
the Town is without legal authority to terminate Groncki prior to completing
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the requested bargaining. Significantly, the Union’s ietter does not
condition bargaining upon Groncki not being terminated. In the circum-
stances of the present case, bargaining over the impact of Groncki’s  non-
renewal would not have to be completed before her employment terminated.
For one thing, as was stated before, no past practice was being changed.
More importantly, any right Groncki had to continue in the position expired
after June 30, 1983 by operation of Section 7-19-  of the General Statutes
unless the Town had acted to appoint her to a new term. In this case then,
the Union was simply wrong in its June 23, 1983 assertion that the Town
could not refuse to reappoint Groncki. The Town was under no obligation to
a&cede to the Union’s request to continue Groncki in the position. On the
other hand, the’Town  did have an obligation to respond to that part of the
Union’s letter which sought bargaining over the impacts of the refusal to
reappoint. The Town’s total ignoring of this bargaining demand was clearly a
refusal to bargain and an illegal refusal under the Act.

Because the Town refused to bargain the impacts of Groncki’s  not being
reappointed, the remedy we order necessarily includes an order to bargain
such subjects upon request by the Union. Since there was no unilateral
change in any practice, there is no make whole relief that would be
appropriate. The current collective bargaining contract expires in June,
1985, and this means that the parties are about to begin negotiations for a
new collective bargaining agreement. Our order here will specifically

include a directive to the ‘Town regarding  negotiation of impacts of
Groncki ‘s  termination.

O R D E R

ORDERED, that the Town of New Milford shall

I . Cease and desist from refusing to bargain with the Union
concerning the impacts on conditions of employment of Anne Groncki resulting
from the Town’s decision in June 1983 not to reappoint her to the position
of Assistant Town Clerk and Assistant Registrar.

I I . Take the following affirmative action which the Board finds will
effectuate the purposes of the Act:

(a) Upon request by the Union during negotiations for a
successor to the collective bargaining contract expiring in June
1985, bargain with the Union any proposals it may make as part
of those negotiations concerning impacts on Anne Groncki’s
conditions of employment resulting from the Town’s decision not
to reappoint her as Assistant Town Clerk and Assistant
Registrar, including specifically proposals the Union may make
regarding severance pay, bumping rights and retroactive
application of any such benefits negotiated;
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(b)  Post immediately and leave posted for a period of sixty
(60)  consecutive days from the date of posting, in a comspicuous
,place where the employees customarily assemble, a copy of this
.Decision and Order 3n its entirety; and

(c>  Notify the-Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order, of the steps taken by the Town of New
Milford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

.
BY s/ Patricia V. Low--I

Patricia V. Low

s/ Ann M. McCormack
Ann M. McCormack

s/ Cornelius J.  Scanlon
Cornelius J. Scanlon

- ,
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