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DECISION
A N D

DISMISSAL OF COMF LAINT

On December 12, 1980, the New Haven Police Local #530  and Council
15, AFSCME, AFL-CIO (the Union), filed a complaint with the Connecticut
State Board of Labor Relations (the Labor Board) alleging that the City of New
Haven (the City) had engaged and was engaging in practices prohibited by the
Municipal Employee Relations Act (the Act). The gravamen of the Union’s
complaint is that Detective Joseph Reynolds was transferred from the City’s
Arson Squad due to his Union activity.

The remedy requested by the Union was a cease and desist order with
immediate reinstatement of Detective Reynol.ds to the Arson Squad.

After the requisite preliminary steps had been taken, the matter came
before the Labor Board for hearing on October 16 and December 31, 1981,
and January 7, 1982, at which  the parties appeared, were represented by
counsel and were fully heard. Both parties filed written briefs on May 10 and
June 28, 1982. On the entire record before us, we make the following find;ngs
of fact, conclusions of law, and order.

Findings of Fact

1. The City of New Haven (Respondent) is an Employer within the
meaning of the Act.

2. New Haven Police Local #530  and Council #15,,  AFSCME, AFL-CIO
(Complainant) is an employee organization within the meaning of the Act.

3. The Arson Squad in the City of New Haven was created in June,
1977 and was composed of three (3) members of the Fire Department and t’~o
(2) members of the Police Department prior to January, 1981. Since January,
1981, it is composed of four (4) members of the Fire Department and three
(3) members of the Police Department.



4. The primary function of the Arson Squad is to investigate the cause
and origin of fires, check for fire patterns, interview witnesses, take pictures
and statements and submit reports of findings and investigations.

5 . Detective Joseph Reynolds had beenassigned to the Arson Squad
since its inception (June, 1977).

6. From June, 1977.to  November, 1980, Detective Reynolds was never
disciplined for failure or inability to perform the duties required of him as a
member of the Arson Squad.

7. Prior to June 5, 1979, the Police Department members of the Arson
Squad (including Detective Reynolds) were required to leave telephone numbers
with the Fire Department Operator so that they could be called in to duty during
their non-scheduled working time, if necessary. A list, consisting of the names
and telephone numbers of Arson Squad members, was developed and maintained
by the Fire Department Operator for that purpose.

8. Prior to June 5, 1979, the Police Department members of the Arson
Squad, including Detective Reynolds, were subject to being called into work
during non-scheduled working time in accordance with the procedure described
in (7) above.

9 . Police Department members of the Arson Squad have never been
disciplined for not coming into work during non-scheduled working time when
called.

10. The parties had a collective bargaining agreement in effect at the
time of the hearing for the period July 1, 1979 through June 30, 1982.

11. Negotiations for the agreement in (10) above between the City and
the Police Union commenced in January, 1979 and were concluded in April,
1980.

12. During said negotiations, the Police Union made a proposal to com-
pensate those members of the Arson Squad, and other squads, additional com-
pensation for the time that they were subject to being recalled to work during
non-scheduled working hours, as described in (7) above, claiming that said
employees were required to remain on “stand-by” during such times and should
be compensated accordingly. This proposal was made at the request of the
Police Department members of the Arson Squad and other specialty squads.

13. During said negotiations, the City, through Victor Binkoski. its
Director of Labor Relations, and Police Chief Edward Morrone, refused to
agree to the Union’s proposal, referred to in (12) above, stating that “there
was no such thing as stand-by in Police Department. ‘I When employees are
called in, they are paid overtime and, if not available, do not report and are
not compensated.

14. The City executed an agreement on July 24, 1980 with the Fire De-
partment Union which provided, for the first time, stand-by pay on an alter-
nating weekly basis for Fir; Department members of the Arson Squad.

15. Fire Department employees who are subject to the procedure re-
ferred to in (7) above have been paid “stand-by” pay eve1  y week on a rotating
basis since approximately 1980.

16. On or about May 28, 1980, Detective Reynolds removed his name
and phone number from the “stand-by” list maintained by the Fire Department
operator.
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17. On June 9, 1980, Detective Reynolds was injured while on duty and
was unable to report for work.

18. On June 18, 1980, Chief Reardon  did not have a medical report from
a physician concerning Reynolds.

19. On July 22, 1980, a physician diagnosed Reynolds’ injury as.a  “mus-
cular  ligamentous sprain in the lower back” and indicated that his symptoms
should subside over the next several weeks to allow resumption of his normal
duties.

20. In August, 1980, Chief Morrone assigned Detective DeNuzzo  to the
City’s Arson Squad.

21. Reynolds was subsequently certified by a physician as able to return
to full duty on September 8, 1980.

22. Prior to November 10, 1980, Reynolds learned that he would be re-
moved from the Arson Squad. He made several attempts to contact Chief

Morrone in order to arrange a meeting for the purpose of discussing the infor-
mation he had obtained, but was unsuccessful.

23. Prior to Reynolds’ transfer, he and Fire Chief Reardon  met several
times over the issue of “stand-by. I’

24. Subsequently, on November 10, 1980, Reynolds was advised that he
was transferred from the Arson Squad.

25. Reynolds’ transfer involved no reduction in regular pay as a result
of said transfer. However, Reynolds’ transfer did involve a change in his work
schedule.

26. Under the Collective Bargaining Agreement and the City Charter
both the Fire and Police Chiefs have the right to make transfers.

27. On February 17, 1981, Victor Binkoski tendered to the Union and
the Assistant Agent for the Board a letter dated June 18, 1980 (Ex. 4) from
Chief Reardon  to Chief Morrone, and the City represented that the contents of
the letter set forth the basis for the transfer of Reynolds from the Arson Squad.

Conclusions of Law

1. The Act is violated where an individual is transferred and that trans-
fer is in substantial part due to the individual’s protected union activity.

2. The union has the burden of proving that protected union activity
was a “substantial factor” in bringing about the alleged prohibited practice.

3. An employer may transfer employees, whether or not said employees
have engaged in union activity, if the motivation for the transfer is within the
employer’s managerial rights.

Discussion

The law governing this case is well settled. In order to find a violation
of the Act, the Labor Board must find that Detective Joseph Reynolds was trans-
ferred because of his a.ctivity on behalf of the Union, or at least that his Union
activity was a “substantial factor” in bringing about his transfer. See Connec-- -
ticut Yankee Catering Co., Inc., Case No. U-4063, U-4064, Decision No. 1601,
(1977). See also, Beebe School Transportation, Inc. , Case No. U-4435, De-- -
cision  No. 1731 (1979). Direct evidence is not required, in fact it is rarely
available. In reaching our decision we take into consideration the entire back-
ground of the charge in light of the proffered evidence and the reasonable
inferences to be drawn therefrom.
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As we stated in Connecticut Yankee Catering Co., Inc., supra, ulqhis
case turns on questions of fact - questions of weight and sufficiency of evi-
dence  and the resolution of rather sharp conflicts in the testimony before US.”

The personal conviction or belief of the complainant as to the reason for his
transfer will not suffice to support the instant claim. Town of Windham,
Case No. MPP-1677, Decision No. 831 (1968).

A showing of the municipal employer’s anti-union animus will aid the
Union in meeting its burden of proof. Such animus is evidenced by “an em-
ployer’s actions, their timing, and departure from past practices.. . . ” Pine
Grove Cemetery Association. Case No. U-4517, Decision No. 1722 (1979).
An employer’s knowledge of union activity is also important in proving the
union’s charge. See Food Crafts, Inc., Case No. U-1246, Decision No. 600
(1963).

The Union claims that Detective Reynolds was transferred from the
Arson Squad because he openly supported the Union’s position with respect to
“stand-by” for Police officers assigned to the Arson Squad: demonstrated in
part by his removing his name from the “stand-by” list maintained by the
Fire Department operator.

In advancing its claim, the Union relies heavily upon our decision ln
Pine Grove Cemetery Association, supra. In Pine Grove, three (3) full time
employees each voted for the union’s (United Steel Workers of America, Local
14323-A) representation, and we subsequently certified the union. Case No.
E-4126, Decision No. 1585 (1977). Within seven (7) months all three (3) em-
ployees were laid off and thz bargaining unit work performed by these em-
ployees had been contracted out. In finding that the employees were dis-
charged for the union activity, we cited Vermont Education Association v.
School Directors, 100 LRRlA  2066 (Vermont Supreme Court, 1978), which
stated:

When ‘inherently destructive’ conduct on the part of the
employer is involved, no direct proof of anti-union moti-
vation must be shown to establish a prima facie case.
The employer under such circumstances has the burden
of explaining his actions to avoid the charge of unfair
labor practice. 100 LRRM at 2068.

Like Pine Grove, Vermont Education Association involved a situation where
employees were discharged and the bargaining unit work of those employees
was contracted out. In each case there existed conduct by the employer that
was clearly “inherently destructive” of the employees’ rights. No such evi-
dence was offered here.

In Beebe School Transportation, Inc., supra, a union steward was dis-
charged for counseling another employee concerning a grievance on the pretext
that he violated a minor traffic and safety rule, while another employee with
no strong union affiliation who violated a major rule was retained. The
strength of a complainant’s union affiliation is one factor to be weighed when
deciding whether such affiliation was a motivating factor of the complainant’s
discharge, transfer or other discrimination.

Similarly, in Con.ne-ticut  Yankee Catering Co., Inc., supra, an em-
ployee who was a leader among union organizers was discharged for allegedly
violating a minor work rule without the employer making any inquiry or any
probing into the facts. Another employee involved in the same incident was
not as severely disciplined. There was substantial evidence of a high level of
anti-union animus, and the employee whd was discharged had already been
the object of discriminatory treatment by the employer dating back to a prior
representation election. We found that the discrepancy in the two employees’
treatment was motivated substantially by the employer’s anti-union animus. .
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In the present case, while the Union has clearly demonstrated that De-
tective Reynolds was in support of the Union’s position regarding “stand-by,”
it has just as clearly failed to establish either, that there was a high level of
anti-union animus attendant to Detective Reynolds’ transfer, or that Detective
Reynolds’ activity in support of the Union’s position was a substantial factor
in the transfer. On the other hand, the City has presented evidence sufficient
to support its claim that Detective Reynolds was transferred because he re-
moved his name from the call-in list. Chief Morrone was acting within his
managerial rights under both the Collective Bargaining Agreement and the
City Charter when he authorized the transfer under such circumstances. The
City’s method of operating the Arson Squad was to have Fire and Police mem-
bers of the Arson Squad investigate suspicious fires. To accomplish this, it
was necessary for Reynolds to have his name on the “stand-by”  list so that he
could be called when needed. It is true that the City tempered its operational
policy by permitting Reynolds to not come in when he was called and had never
disciplined him for not coming to duty when he was unavailable or had some
reason for declining to come in. However, the City still had the right to seek
to effectuate its operational policy by being able to contact Reynolds and re-
quest his attendance at work when suspicious fires arose. When Reynolds
took his name off the “call-in” list he categorically precluded the City from
being able to even call him and request his attendance. In essence, what
Reynolds did was to withhold his services and unilaterally effectively decide
what the City’s policy would be in operating the Arson Squad. This is not
protected activity under the Act. Police Union Local 530 and Council 15,
AFSCME (New Haven), Decision No. 1678 (1978); Board of Trustees for State
Technical Colleges, Decision No. 1’740 (1979); Town of Canton, Decision No.
1970 (1981); Town of Clinton, Decision No. 2168 (1982). Rather than taking
the dispute into his own hands by categorically withholding his services,
Reynolds could and should have filed a grievance to resolve the stand-by pay
dispute. ’

After careful review of the transcripts, exhibits and briefs, we con-
clude that the City was not motivated in substantial part in transferring De-
tective Reynolds by any protected Union activity. cf. Connecticut Yankee-
Catering Co., supra.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that th.e  complaint filed herein be, and the same hereby
is, dismissed,

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Kenneth A. Stroble
Kenneth A. Stroble

s/Patricia V. Low
Patricia V. Low
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MEMORANDUM OF DECISION

I This is an administrative appeal'taken by the plaintiffs

@nions) fti0m.a  decision of the Connecticut State Board of Labor I
'Relations (Labor Board) dismissing a complaint filed by the Unions/

against the City'of  New Haven (City). The'basic claim made in

I
the complaint filed by the Unions,was'that  the City had removed the

name.of .Detective  Joseph Reynolds from the.Arson  Squad because of 1
I

.,
his support of the Union's position that police detectives assigne

to the:Arson Squad should receive stand-by pay. The Union claims

that Det. Reynolds' activities in support of the position of

'the  Union on stand-by pay was a protected activity under

$7-468  of the Connecticut GeneralStatutes, and that to remove

JUCXIAL  DISTRICT CF  NEW HAVEN
~UPC331?  COURT.

F I L E D
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him from the Arson Squad because of that activity was a pro-
hibited practice under 5 7-470. The City claims that he was no

removed from the Arson Squad because of his support of'tha

Union’s position but because he removed his name from the call-i

list for stand-by duty. Therefore., the issue raised by the

appeal to the Labor Board was whether Det. Reynolds' name was

removed from the Arson Squad in retaliation for union activity

protected by $5 7-460 to 7-479  of the Connect&cuf.General .
Statutes, also known as the Municipal Employees Relations

Act (Act). -

It is the claimof  the Unions that the action of Det.
.

-7
.

Reynolds removing his name from the call-in list  was an

activity taken iix  support of the 'Unions' position on stand+$ '

pay and therefore activity protected, by the Act. ‘The City. took
. 3.

the position throughout .&he  proceedings that the removal of

Det.  Reynolds' name from th.e  Arson Squad was because. of an

injury he had suffered, and it was not until its brie!  was.filed
.

following the hearing before the Labor Board that the City

conceded the real reason the name was removed was because :

Det. Reynolds h'ad taken his name off the call-in list. The

false claim made by the City as to the reason that Det.

Reynolds was removed from the Arson Squad was highly improper

and cannot be condoned. However, based on the complete

record the Labor Board found that Det. Reynolds was removed

from the Arson Squad beca&e  he took his name off the call-in

list, and further found that this was not an activity Protected

by the  Act  and dismissed the complaint*



.

The Labor Board construed Det. Reynolds' action in

removing his name frcmthe  call-in last as the withholding

of services, The Labor Board points out in its brief that

---...---  .-..  ._- .._.-_-  .  -  .I. . . .  ..---  --I  -.--

s previous decisions of',the  ~LaborBoardhave ~onsi%GitTy h&I'd "II

this not to be a protected activityI  Our Courts 'look to--"'-

the prior decisions of an agency to determine. the construction

to be a particular statute. See State Board of Labor

Relations v. Board of Education,.177 Conn. 68, 74 (1979).

The role of this ceurt  in reviewing a decision of the

Labor Board is limited;

'I .In reviewing a final order of the . . .
[board], the Superior Court does not try the

matter de novo . . . The Court can do no more,
on the factual questions presented, than to examine
the record to determine whether the ultimate
.findings of the . . . [board] were supported, as
the statute requires, bY ‘ci’tibgfkidr~d’l  -Giif-dence,  ,, ,*_  ’
Lk Suzio Construction Co.  v. Connecticut State
Board ot Labor Relations, 148 Conn. 135 138 168.. 553 G9 eneral Statutes g 31-109(b).  ‘When’there
is a conflict in the evidence, the k&d is entitled
to accept that which it considers the more credible.
Biso no-v. Connecticut State Board of Labor
&s.  L5U c onn. 5Y/. 602.  192 A Zd 55. 0. Moreover.
the board'may use its exierience  and spec.ialized
knowledge in the evaluation of evidence. Local 1219
;ilConnecticut  Labor Relations Board, 171 Corm.  342,

370 A Z?I  Y5Z Success Village A
1nc.f  v .  Loial 376; 175 Corm.  165, L/O

With regard to application of the "substantial evidence

rule , " the Connecticut Supreme Court has stated:

Where there is a conflict of evidence, the



.

board  is entit1e.d  to accept- that which it considers
the more credible. The findings of fact by
the board cannot be disturbed unless they are not
supported by substantial evidence - General Statutes
$31-109(b). On an appeal the Superior Court can do
nothing more on the factual questions than to examine
the .record  to determine whether the ultimate findings
of the .board were supported, as the statute requires,
by substantial evidence. If it is determined that
they were, the findings cannot

Conn. 597
v. Connecticut State ;;ard of

, 602 , 192 A 3 550 .
is evidence that carries conviction. mtter of DiKardo
v. Fnaghan, 262 App. Div. 5, 7, 12l.m S 2d 119
It is suchrelevant evidence as a reason&l;  mind l

might accept as adequate to support a conclusion.
Consolidated Edison Co. v. National Labor Relations
Board "05 U.S 1§7---229 9-t 206 83 L Ed
1;;1*1: means'some~hing'more  thsn'a.meLe  scikilia
and must do more than create a susnitiion  of the
existence of the fact to be established.
Co. v. Ccn?necticut  State Board of Labor
?%fiin.  Sup.. lYY 204; National.I&or
Columbian Enamiling  & Seamnin$!  Co.. 306  JJ-S_ m, . .I

me v. New
IX71 '.

3.K
York
NxY
360
Inc.

;, c. & St. L. Rl co.,
.Ld  3bY P ylvanfa

pa. -129:  ?+?s61 A 26
v. Connect&t Stite

Corm..  45/ 461 lln
lonnecticuc Sta;e'Bcnr
:. 283,  28% 289

v; c
CoGi

State Board& 'Schireson,
343 'I Imperial  Laundry,. '
Boa&I of Labor Relations,
2d 439 Town of New Canaan

i of Labor Relations, 16r
/*

The determination by the Labor Board that Det. Reynolds;

as transferred from the Arson Squad.becayse  of his voluntary‘ro-

oval of his name from the call-in list was supported by the

ecord. The Labor Board's further determination that this conduct
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by Det. Reynolds was not a protected activity under the

Act was a reasonable interpretation of the Act and not arbi tra

capricious or an abuse of’  discretion’. 1 -. ’

.

The appeal is‘  dismissed.

.

.
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William L. Hadden Jr.


