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'DECISION AVD ORDER

On January 31, 1983, the Bridgeport Board of Education (the  Board)
filed with the Connecticut State Board of LaborRelations  (the Labor Board)
complaints charging the Bridgeport Education Association (the  Association)
and the Bridgeport Council of Administrators and Supervisors (the  ECAS)
with violations of the School Board-Teacher Negotiations Act, w. *.
Stat. 510-153(e)  et x. On Monday, February 14, 1983, a conference was
held by an assistant agent of the Labor Board at Eridgeport to begin the
investigation of the above-referenced complaints. At that conference, the
parties agreed to waive their right to a hearing and to commit the complaints
to the Connecticut State Board of Labor Relations for adjudication on the
basis of the following stipulation of facts, which they consider material
and relevant to the complaint. Written briefs were subsequently filed by
the Board and the Association.

On the record before us, we make the following findings of fact and
conclusions of law.

Findings of Fact

1. The Complainant Bridgeport Board of Education lSchoo1  Board)  is a
local board of education subject to the provisions of the Act Concerning
School Board-Teacher Negotiations, § lo-153a,  et 9., of the Connecticut-
General Statutes (Act).

2. The Respondent Bridgeport Education Association (Association) is
.an  organization of certified professionaJ employees within the meaning of
tile Act and has at all material times hecn the exclusive bargaining repre-
sentative of the teachers' unit in the Bridgeport school system.

3. The Respondent Bridgeport Council of Administrators and Supervisors
(SCAS)  is an organization of certified professional employees within the
meaning of the Act and has at all material times been the exclusive bargain-
ing representativd of the Administrators' unit in the Bridgeport school
system.



4. At all material times the School Board and the Association bavc
heen partics to a collective bargaining agreement (Contract).

5. Article 3.1 of the Association contract states in relevant part
chat:

3.1 The Bridgeport Board of Education and the
Bridgeport Education Association recognize the
importance of orderly, just and expeditious
resolution of issues which may arise as the
result  of those provisions of ah agreement dedl-
ing with salaries and conditions of employment
under the Statute, and accordingly agree herein
upon a grievance procedure for the effective
processing of such disputes.

The Board and the Bridgeport Education
Association also recognize t.>e importance of
stimulating responsible participation by the
professional staff.

The purpose of the following grievance
procedure shall be to settle equitably at the
lowest possible administrative level disputes
which may arise from time to time with respect
to the specific provisions of this Agreement.
The Board and the Bridgeport Education Associa-
tion agree that these proceedings shall be kept
as infommal  and confidential as may be appropriate
at any level of .the procedure. Upon written
request containing specific descriptions of
pertinent data  the parties agree to make avail-
able to each other and to any aggrieved person
and/or their respective representative such data
not privile,ged  under law which is within their
possession dnd which bears on the issues raised
by the grievance.

6. At all material times the Schocl Board and the BCAS hdve been parties
to a collective bargaining agreement which includes, among other provisions, a
procedure to achieve "egditable  solutions to pKoblems which may arise from time
to time with respect to the provisions of Lthe/ agreement," to wit: a formal
grievance procedure culminating in binding grievance arbitration.

7. On or about September 13, the School Board appointed Mr. Leroy
McKelvey to the position of Supervisor of Foreign Languages. Nr. McKelvey
is a long-term certified employee of the Board who had formerly held the posi-
tion of Department Bead of Foreign Languages at one of the Board's three high
schools, a position which was included in the adm(inistrators'  unit.

8. The position of Supervisor of Foreign Languages is a position which
is included in the administrators' unit.

9. In or about September. 1982, the Association grieved said appointment
and claimed that a member of the teachers' unit, Gwendolyn Johnson, should have
been promoted to the position of Supervisor of Foreign Languages. The School
Board denied this grievance.

10. On or about September 27, 1982, the BCAS grieved said appointment and
claimed that a member of the administrators unit, Guido Vitrella, should have
been assigned to the position of Supervisor of Foreign Languages. The School
Board denied this grievance.

11. On or about December 6, 1982, the Association demanded arbitration
of the Johnson grievance under the Voluntary Labor Arbitration Rules of the
American Arbitration Association (AAA).

12. On or about December 28, 1982, the BCAS demanded arbitration of the
Vitrella grievance under the Voluntary Labor Arbitration Rules of the AAA.
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13. Beginning as early as November 9, 1982 and continuing through
January 18, 1983, the School Board has requested the Association and the
BCAS to combine the Johnson and Vitrella cases for tripartite arbitration.
The Association and the BCAS refused.

14. On December 15, 1982, the School Board requested the AAA to join
the two arbitration cases into a single tripartite arbritation.

15. On December 20, 1982, the AAA asked the Association to comment
upon the School Board's request.

16. On January 5, 1983, the Association again refused to allow the
joinder of the arbitration cases.

17. On January 14, 1983, the dAd declined to join the arbitration
cases based upon the Association's refusal.

Conclusions of Law

1. The refusal'of  the Respondents, the Association and the BUS, to
participate in and be bound by a tripartite arbitration proceeding regarding
which individual and which unit was entitled to the position of Supervisor
of Foreign Languages constituted a refusal to bargain in good faith, and a
refusal to participate in good faith in arbitration, both prohibited practices
under Conn. Gen. Stat.  10-153(e)(c)(3) and (c)(4).-__

Discussion

In this case of first impression, we are called upon to determine if
two unions, parties to separate collective bargaining agreements with their
common employer, committed prohibited practices under tile School Board-Teacher
Negotiation Act when they refused to participate in a tripartite arbitration.
The issue emerged when each union claimed that a member of its unit should
be awarded the position of Supervisor of Foreign Languafres. When the employer,
the Bridgeport Board of Education, refused these demands, each union demanded
arbitration of its grievance, and each refused to participate in a tripartite
arbitration proceeding. The collective bargaining agreements entered into
between the two unions and the Board by their terms contain no reference to,
or requirement for, tripartite arbitration. However, we find that Respondent
Vnions'refusal to accede to a tripartite arbitration regarding the position to
be filled violat.ed  their duties to negotiate in good faith and to participate
in good faith in arbitration, =. =. Stat. lo-153(e)(c)(3) and (c)(41._ _ _
We believe this holding is in conformity with our prior decisions, with analogous
federal labor cases, and with sound policy in labor relations.

The duty t-o negotiate in good faith has long been the cornerstone of both
federal and our own state labor policy. This duty encompasses not only the
actual bargaining room negotiations, but also the administration of the con-
tract. Collective bargaining is a continuous process involving "pay adjust-
ments in the contract and other working rules, resolution of new problems not
covered by existing agreements, and the protection of employee rights already
secured by contract." Connelly v. Gibson, 365 US41  46 11957).  Dispute resolu-
tion during the term of the agreement is a fundamental part of collective
bargaining and contributes significantly to promoting the policies of our Act.
See,  generally, Corm.  Gen. Stat.-  - -  __$lO-153e(bl  and (cl; In the matter of Ridge-
field Roard of Education and NEA Ridgefield Dec. No. 1916 (1980);  Madison-_- -,
Board of Educam, Dec. No. 1702 11979). The grievance-arbitration machinery
is vital to effective and efficient labor relations, Waterbury Board of Educa-
tion v Waterbury Teachers Association---L-- -i----* 168 Conn. 54, 62 (1975); Internat'l
Vnion  v. Fafnir Be& Co., 151 Conn. 650, 653 (1969). As a result, contractual
provisions concerning grievance-arbitration should be liberally construed in the
light of their purpose to resolve contract disputes with speed, fairness and
efficiency.

Apart from matters that the parties specifically
exclude, all of the questions on which the parties
disagree must therefore come within the scope of
the grievance and arbitration provisions of.the- -
collective agreement. /Ii/  is, in other words,- -
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a part of the continuous collective bargaining
process... . An order to ,.rbitrate  the particu-
lar grievance should not he denied unless .it may
be said with positive assui-ante  that the arbitra-
tion clause is not susceptible of an interpreta-
tion that covers the asserted dispute.

United Steelworkers v Warrier and Gulf Navigation Corp., 363 US 574 11960)_-.----.---A--- ------.--  __---
dt 581-82. So vital is this process to effective labor relations that it
is now well established that arbitration is appropriate even where the col-
lective bargaining agreement has expired, al though d literal interpretation
of sclch  contracts would hold that since the contract is no lonqer  in effect
the promise to arbitrate is no longer binding upon the parties. Nolde
Brothers, Inc. v. Local No. 358, BakerLand  Confectionary Workers, 430 US
243 (1977)  (post contract termination arbitration of post contract termina-
tion dispute; Ottle22.-.-. Sheepshead  Nur& Home 688 F.2d 883 (2nd  Cir. 1982).-___.--  --_-I
These longstanding principles of giv.ing maximum effect and vitality to the
grievance-arbitration machinery in collective bargaining were recently affirmed
once again by the United States Supremr Court in W.R. Gr-ace Company & Co. v.
Rubber Workers Local 759, US- - , 51 USLW 4643 (May 31, 1983).

In the case  at bar, each of the respondent unions maintain that its
individual collective bargaining agroenent with the Board includes only pro-
visions for bilateral arbitration, and they thus have no duty to participate
in a tripartite arbitration proceeding. The Respondent Council, for example,
contends that its refusal to proceed to a tripartite arbitration is based on
its "strict adherence to the d<grced upon yrievarice  procedure," (brief of Council,
page 31. It is true that the ayreement calls for no such tripartite procedure.
Also, our Sapremc Court. has recently refused to compt>L the consolidation of two
separate arbitration proceedings, W.J. Mesin Inc-.---.Av.---The State of Connecticut-.-
434 A.Znd 306 Idupr.  Ct. 19801. But Megin  involved construction contrdc?ii-%i_ _
disputes regarding the allocation of costs between the parties upon cancellation
of the project. The court specificall; found the parties nay have negotiated in
different ways for the a llocotion of such costs. Id. at 309. 9&i thus
involved a very different type of contract and a very  different factual setting.

The respondent unions  defense that their conduct is in conformity with the
literal requirements of their collective agreement cannot be accepted. Collec-
tive bargaining agreements are a unique form of contract. See 6A Corbin on--__-
Contracts, $1420  at 343 (1962). They typically involve comzr continuing
relationships among multiple parties and arc thus not to be ateloqized to
ordinary contracts of the sale of goods, the leasing of real property, or
like deal.ings. *, generally-, Summers, Collective Agreements and  the Law
of Contracts 78 k'dle  L.J. 525, 527-29 11968).___-.__ As d result we have Long held
that "a breach of contract is not necessarily a prohibited prxtice,  and a
prohibited practice may exist without any breach of contract," Windsor Board
of Education- - , Dec. No. 1644 11978/,  at p.4.

In the circumstances here, Respondents/ refusal to enter into tripartite
arbitration produces manifest injustice. Bilateral arbitration hearings, with-
out all the relevant parties involved, would create d,substantidL risk of inCOn-
sistent  results in different hearings. Successive drbitratior:  hearings would
also involve duplication of effort and resources and is clearly not in the
interest of either the parties or of a system of sound Labor relations. Respon-
dentsjrefusal is thus inconsistent with their statutory duties.

In Transportation-Communication Employee Union v. Union Pacific Rdi.Lroad,
385 U.S. 157 (19661  two different unions made claims upon the same work. The
Supreme Court construed the Railway Labor Act as requiring the presence of bot.5
unions and the employe: at the RailWdy  Adjustment Board's hearing, 385 US at
164-66. The Court concluded that the district court was empowered to compel
a tripartite arbitration by the RdilWay  Board, which had previously treated
all work assignment disputes as two-party conflicts. Although this CdSe  arose
under the Railway Labor Act, the Court did not restrict its analysis either in
terms or in concept to the railway industry or to that specific statute. In
the words of a leading labor Law commentator, "lJ/ust  as the absence of the
proper party plaintiff may be a defense to an action to compel arbitration,
so too may be the absence of additional parties whose participation in the
case is necessary to d fair and expeditious arbitral disposition,' Gorman,
Labor Law, 565 (19761.
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Numerous other federal cases have  required unions to engage in tri-
partite arbitration and have confirmed that such arbitration proceedings
are practicable, economical, convenient for the parties and the arbitrator.
See,  Columbia Broadcasting System, Inc. v. American Recording and Broddcdst-
ing dssocidtion (AREA),  414 F.Znd 1326 (2nd Cir. 1969); Windsor Glass Cutters
League v. American St. Gobdin Corp., 428 F.Znd 353 (3rd Cir. 1970).  In
American BrOadCasting Company v. NAEET,  112 LRRM 2446 (N.D.  Cdlif. 19821,
the employer was confronted with conflicting claims to identical work by
two different unions. The precise issue for decision was whether the Dis-
trict courts could order tripartite arbitration in the absence of the pro-
vision for it in either collective bargaining agreement. Citing the CBS
decision, s_upra., the court found that an order compelling tripartite arbitrd-
tion was appropriate. */zll  considerations of fairness and efficiency-
unequivocally militate in favor of an order compelling tripartite arbitration.
Any other decision would only serve to undermine the fundamental precept Of
national labor policy which strives to resolve labor disputes as quicky,  fairly
and effectively ds possible," 112 LRRM at 2448.

In conclusion, we hold that where a common subject matter is affected
by separate collective labor agreements between a single employer and two
different unions, refusal to participate in a tripartite arbitration proceed-
ing constitutes a prohibited practice under the statute. Practicality, d
sense of justice and  our duty to interpret our statute in the light of sound

principles of labor relations all dictate this result.

O R D E R- - - - -

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning School Board-Teacher Negotiations,
it is hereby

ORDERED, that the Bridgeport Council of Administrators and Supervisors,
and the Bridge;jort  Education Association shall

I. Cease and desist from refusing to participate in, and be
bound by, a tripartite arbitration proceeding, to be conducted
by the American Arbitration Association.

II. Take  the following affirmative action which the Labor Board
finds will effectuate the policies of the Act:

(al Participate in good faith  in said arbitration
proceeding;

(bl Notify the Connecticut State BOdrd of Labor Relations
at its offices in the Labor Department, 200  Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty 130)
days of the receipt of this Decision and Order of the
steps taken by the Bridgeport Council of Administrators
and Supervisors, and the Bridgeport Education Association
to comply therewjth.

CONNECTICOT STATE BOAPD OF LABOR RELATIONS

BY s/ Patricia V. Low- -
Patricia V. Low

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Seymour F!.  Moskowitz
Seymour B. Moskowitz


