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DECISION
and

DISMISSAL OF COMPLAINT

On September 2, 1981, Local 1303-55 of Council #4, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor
Board) a complaint alleging that the North Haven Board of Education (the School
Board) had engaged and was enga
Employee Relations Act (the Act7

ing in practices prohibited by the Municipal
in that:

1. The North Haven Board of Education is an employer within the
meaning of the Act.

2. Local 1303 of Council #4 is an employee organization within
the meaning of the Act.

3. The parties have a collective bargaining agreement in effect
from September 1, 1980 to August 31, 1982.

4. The Board of Education has unilaterally and without negotiating
to agreement or final impasse over the impact of such action to
the employees, sub-contracted all of the cafeteria operation.

5. Failure to negotiate with the Union over the impact of such
sub-contracting constitutes a violation of the Act.

After the requisite preliminary steps had been taken, the matter came
before the Labor Board for hearings on January 22 and March 1, 1982. Both
parties appeared and were represented. The parties were provided a full oppor-
tunity to adduce evidence, examine and cross-examine witnesses, and make
argument. Written post-hearing briefs were subsequently filed by both parties.

Based on the record before us, we make the following findings of fact,
conclusions of law, and dismissal of complaint.

Findings of Fact

1. The North Haven Board of Education is a municipal employer within the
meaning of the Act.
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2. The Union is an employee organization within the meaning of the Act
and has been the exclusive statutory bargaining representative for a unit com-
prised of cafeteria employees employed by the School Board.

3. The Union and the School Board have had a series of collective bar-
gaining agreements in effect between them concerning the cafeteria employees
bargaining unit.

4. Although the School Board has historically sought to make the cafeteria
operation financially self-supporting from revenues which the operation itself
generated, it has been necessary to also rely upon federal government subsidies
and smaller amounts of money taken from the School Board's budget.

5. During the years inediately preceding 1981, there was a substantial
decline in the ability of the cafeteria operation to generate its own revenues
to cover operating costs.

In the fiscal year ending June 30, 1978, the cafeteria program sus-
tainei'a  net operating loss of $7,088.57.

In the fiscal year ending June 30, 1979, the cafeteria program sus-
tainez*a net operating loss of $8,634.81.

8. In the fiscal year ending June 30, 1980, the cafeteria program sus-
tained a net operating loss of $7,382.55, despite an appropriation of budgeted
School Board funds of $15,000 for that fiscal year.

9. For the fiscal year ending June 30, 1981, the cafeteria operation
again suffered a net operating loss requiring a year-end appropriation of
!;&:66.00  from the School Board to enable the cafeteria operation to pay its

10. A substantial reason for the financial difficulties of the cafeteria
system was a declining student population resulting in fewer customers for the
cafeteria program.

11. In an effort to increase the economic health of the cafeteria operation
during this period, employee work schedules were modified and school lunch prices
were raised thirty-six percent (36%) in the elementary schools and over thirty
percent (30%) in the secondary schools.

12. The price increases resulted in reduced participation by students and
thus did little to help the financial state of the cafeteria program.

13. The School Board also retained a consultant to study the cafeteria
operation to suggest improvements which would turn the financial situation
around.

14. The consultant recommended basic changes in the types of meals being
offered; specifically the consultant suggested the sale of foods comparable to
those marketed by fast food restaurants.

15. The School Board tried to implement this suggestion and invested in new
equipment such as grills and fryolators.

16. The implementation of these changes also failed to turn the declining
financial situation around.

17. During the spring of 1981, the parties were engaged in negotiations for
a successor collective bargaining agreement to be effective beginning July 1, 1981.

18. During the period of negotiations, Donald Hecker, the School Board's
business manager, became aware of proposed federal budget cuts by the Reagan
Administration in the area of government subsidies to school lunch programs.
This was of considerable concern to Hecker because a large portion of the cafe-
teria program's funds were at that time coming from such government subsidies.
For the fiscal year ending June 30, 1981, the non-local government subsidy for.



20. The School Board asked Hecker to begin preliminary explorations con-
cerning contracting of the cafeteria operation.

21. During the negotiations for a successor collective bargaining agree-
ment, the School Board negotiators on several occasions expressed to the Union
their concern that because of the financial problems with the cafeteria opera-
tion, that operation might have to be either terminated or subcontracted.

22. The negotiations for a successor contract were submitted to fact
finding and on May 15, 1981, the fact finder issued his report. Neither party
objected to the report. Therefore, by operation of the Act, the recommendations
contained in the report on unresolved issues became binding on the parties.

23. There was no evidence that during their negotiations for a successor
agreement the parties had negotiated any specific proposals concerning condi-
tions of severance in the event the cafeteria operation either closed down or
was subcontracted.

24. On June 17, 1981, Union staff representative, Walter Condon,  sent the
following letter to Frank Samuelson, the School Board's Superintendent, with a
copy to Hecker:

The Union has been made aware (via newspaper) that the North
Haven Board of Education is investigating the possibility of
sub-contracting all or part of their cafeteria operation.

The Union feels that under the Municipal Employees Relations
Act the Board of Education has the responsibility of negotia-
ting the impact of such sub-contracting with the Union. The
Union requests that before any such contracting is instituted
that you commence negotiations with the Union. (Ex. 5)

25. As of June 17, 1981, the possibility of subcontracting was in fact
being considered by the School Board, but no final decision had yet been reached
on the question.

26. On June 23, 1981, Hecker sent the following letter to Condon:

This will acknowledge your letter of June 17,  1981 ad-
dressed to Mr. Frank H. Samuelson, Superintendent of Schools.

Mr. Samuelson is scheduled to commence his new position
,&is North Haven superintendenv  effective July 1, 1981. He
has not as yet arrived in North Haven.

I can assure you; however, that we will do whatever is
required of us should any action be undertaken with re ard to
our exploratory inquiries into food service options. 9 Ex. 6)

27. On or about July 1, 1981, Samuelson assumed his duties as the School
Board's superintendent.

28. By memo dated July 9, 1981, from the Director of the Child Nutrition
Program of the Connecticut State Department of Education, the School Board
learned for the first time of the full magnitude of cutbacks it would suffer
as a result of the Reagan budget cuts. The School Board was informed that its
subsidy was going to be reduced from $107,000 for the fiscal year ending June
30, 1981, to approximately $37,000 for the fiscal year ending June 30, 1982.

29. On July 15, 1981, the School Board met in special session to review
the future of its cafeteria program. At the meeting, the options of either
closing down or subcontracting were discussed. The School Board decided to
subcontract rather than close down the operation. This decision was primarily
motivated by a desire to have hot lunches available to students, but was also
based in part upon a concern that current cafeteria employees not be out of jobs
and a belief that current employees could continue working in the cafeteria
operation with the subcontractor.

30. At the July 15, 1981 meeting, the School Board passed the following
motion:
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that the Board of Education proceed as soon as possible to
sub-contract all public school food preparation, services and
related tasks to ARA so that ARA can commence its work when
school opens in September 1981, subject to the discharge of
any obligations owed to the cafeteria employees union; and
further that the superintendent of schools and the Chairman
of the Board be authorized, pursuant to the terms of the motion,
to negotiate an acceptable contract with ARA for the provision
of such services and to present such contract to the Board.

(Ex. 20)

31. On the following day, Thursday, July 16, 1981, the School Board's
attorney, Donald Strickland, sent the following letter to Condon (the letter
was received by Condon  on Monday, July 20, 1981):

I have been asked to respond to your June 17 letter to
the Superintendent of Schools of North Haven on the subject
of sub-contracting.

Your letter correctly indicates that the North Haven
Board of Education has been investigating the possibility
of sub-contracting all or part of its cafeteria operations.

Recently, the Board determined to actively pursue this
objective and to enter into an agreement with ARA Food Ser-
vices for the provision of the cafeteria program in the North
Haven public schools.

I hope to emphasize the Board's recognition of the
validity of your claim to the effect that responsibility
exists to negotiate the impact of any such sub-contract with
your union. We are ready and willing to do so and feel that
it is critical that an immediate meeting or meetings be
arranged for
the services
September. I
the time you
meeting.

32. -Upon sending
for negotiations. Stri
Tuesday, July 21, 1981.

this purpose. Time is of the essence so that
of ARA can be utilized when school opens in
expect to have contacted you by telephone by
receive this letter and look forward to a oromot

'(Ex.'  7)

the letter, Strickland called Condon to arrange dates
ckland and Condon  arranged a negotiating meeting for

33. At the July 21st meeting, the Union took the position that if nego-
tiations on the impact of the subcontracting was resolved "there would be no
problem with going ahead" with the subcontracting. (Tr. 47).

34. At the meeting, the Union expressed concerns about possibilities for
re-employment of current employees with ARA if the operation were subcontracted.
The Union also raised concerns in the following areas with respect to impact
of subcontracting: having a provision in the contract between the School Board
and ARA for current employees to be hired by ARA, payoff to current employees
for accumulated sick leave, payoff to employees of pension contributions or
continuation of their pension benefit if they were hired by ARA, and severance
pay. The Union also asked for information concerning seniority dates, sick
leave accumulation and other information which the Union felt was necessary
for the negotiations.

35. At the July 21, 1981 meeting, the School Board's negotiators stated
that the School Board believed the financial condition of the cafeteria program
made it necessary to subcontract the operation. The School Board's negotiators
stated the following positions in response to the Union's expressed concerns:
that it would try to have the current employees re-hired by ARA, but that it
did not want to try to formalize such a provision in a contract between the
School Board and ARA; that ultimately the question of whether to rehire current
employees would be up to ARA; that there should not be a payoff of accumulated
sick leave to current employees; that employees would be paid back, with some
interest,,for the contributions they had made into the pension plan but that
employees would not receive a payout for contributions made into the pension
plan by the School Board on the employees' behalf; that they would discuss the
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question of severance pay at a future negotiating session. The School Board
agreed to provide the information requested by the Union.

36. Condon  testified that the meeting lasted an hour and a half to two
hours and characterized the meeting as "a give-and-take type session" but that
"we didn't come to agreement on anything at that meeting." (Tr. 17).

37. The parties met again on July 29th,  1981, for further negotiations
on the impact of the proposed subcontracting. At the beginning of the meeting,
the School Board provided the Union with the information it had requested at
the July 21st meeting. The July 29th meeting lasted about two hours.

38. At the July 29th meeting, the Union took the following positions:
that upon subcontracting to ARA (1) the current employees receive a payoff for
all accumulated sick leave, (2) the current employees receive payoff for all
contributions put in the pension plan, both by the employee and on each employee's
behalf by the School Board, with interest, (3) the current employees receive at
least one week's severance pay for each year of service with the School Board.
The Union provided rationale for each of its proposals. The Union also raised
for discussion the subject of continued insurance coverage for current employees.

39. At the July 29th meeting, the School Board expressed its concern that
time was of the essence because ARA would only be willing to assume the cafeteria
operation if it could begin in September and that it would need a month's notice
for lead time in order to efficiently begin the cafeteria operation.

40. The School Board made the following counter proposals at the July 29th
meeting: that current employees receive payback for that portion of the pension
contribution which the employee had made, with four percent (4%) interest; that
there be no payoff for accumulated sick leave; that employees who were not
offered a job by ARA be paid two weeks severance pay. The School Board also
proposed to extend insurance coverage to current employees for thirty (30) days.
The School Board gave rationale for each of its counter proposals.

41. At the July 29th meeting, the Union suggested that the negotiations
continue with "ARA present so we could determine what ARA was going to offer the
employees on the switchover" (Tr. 47). The School Board took the position that
it would have no objection to the Union speaking separately with ARA. The parties
agreed that the Union would attempt to contact ARA to try and set up a three way
meeting.

42. At the conclusion of the July 29th meeting, the School Board negotia-
tors emphasized to the Union that because of the approach of the beginning of
school in September, it was going to be necessary to finalize an agreement with
ARA so that ARA could begin operating the cafeterias on the first day of school.
The School Board's negotiators stated that they were willing to'continue the
impact negotiations with the Union until they could be finally resolved.

43. In response, Condon  told the School Board negotiators that he under-
stood that the School Board had a right to subcontract and that his only concern
was that the School Board negotiate the impact of the subcontracting.

44. On August 4, 1981, Strickland sent the following letter to Condon:

Per our recent meeting, I will expect to hear from you
concerning the possibility of attending a joint session with
representatives of ARA. In the interim, we are going ahead
with the ARA arrangements subject, as I indicated to you, to
the resolution of our ongoing discussions relating to impact
on your unit.

I look forward to hearing from you soon. (Ex. 10)

45. Three weeks later, on August 25, 1981, Condon  sent the following letter
to Strickland:

The Union has been in contact with A.R.A. It seems to be
difficult to set-up a joint session for all three parties
in a timely fashion. The Union feels it is important for
us to continue to try to resolve the issues between the
parties.
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As of this date there are no sessions set-up between us.

Please call my office to set-up dates for a meeting between
the Board and the Union so we may try to resolve the out-
standing issues between the parties.

I hope to hear from you soon. (Ex. 11)

46. On August 31, 1981, Strickland sent the following letter to Condon:

I have your August 25, 1981 letter. As I indicated
to you at our last meeting, the Board will be happy to par-
ticipate in a joint meeting with the union and ARA, or, if
you wish, another meeting with only the union to hopefully
conclude our pending discussions as to the effect of the
contracting out of food services to ARA. I have tried un-
successfully to reach you by phone to set up a meeting and
also to inform you that pink slips are being prepared for
transmittal to unit employees. It continues to be our hope
that all or the vast majority of bargaining unit members
will begin work with ARA when school opens. I am available
for a meeting on Thursday evening, September 3, 1981, or
Friday afternoon, September 4, 1981. Please call if either
of these dates is acceptable to you. (Ex. 12)

47. On September 1, 1981, the Union filed the present complaint with the
Labor Board.

48 . In its separate discussions with ARA, the School Board had insisted
that ARA hire the current employees. Although a final contract had not yet been
worked out between the School Board and ARA, the latter began operation of the
cafeteria system on or about September 1, 1981. ARA offered employment to all
twenty-eight (28) of the current bargaining unit members. All but two accepted
ARA's  offer. The work offered to the twenty-eight employees was the same work
each had had when the School Board was operating the cafeterias.

49. On September 4, 1981, the School Board and the Union met for another
negotiating session. At that meeting, the Union presented the following revised
proposals: (1) that the seniority date of current employees hired by ARA be the
same as if they had continued to be employed by the School Board; (2) that the
contract between ARA and the School Board contain provision to protect the hours
of work for current employees hired by ARA; (3) that all the former School Board
cafeteria employees (both those hired by ARA and those not hired) be given one
hundred percent (100%) reimbursement for unused sick leave accumulated while
employed by the School Board; (4) that the School Board maintain all insurances
employees had while employed with the School Board at the same levels until ARA
provides the same insurance for the employees; (5) that the School Board pay to
all the former School Board cafeteria employees one hundred percent (100%) of
both the employee's and the School Board's contributions plus interest; (6) that
the School Board pay to all the former School Board cafeteria employees one
week's pay for every year employed with the School Board as severance pay; (7)
that the contract between ARA and the School Board contain a provision requiring
ARA to assume all employer obligations contained in the last collective bargain-
ing agreement between the School Board and the Union until such time as the Union
negotiates a successor collective bargaining agreement with ARA.

50. At the September 4th meeting, the School Board rejected the Union's
proposals as prohibitively expensive and unreasonable and restated its earlier
position from the July 27th meeting.

51. After the September 4, 1981 negotiating session, mediation services
were requested from the State Board of Mediation and Arbitration.

52. On September 24, 1981, a contract between ARA and the School Board
was signed for ARA to operate the cafeteria service. The contract contained
none of the provisions sought by the Union at the September 4th,  1981 negotiating
session.

53. At the time of the hearings, the Union and the School Board had not
ceased negotiations on the impact of the subcontracting.
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Conclusions of Law

1. The Union had full notice and opportunity to request bargaining over
the decision to subcontract the cafeteria operation, but never requested bar-
gaining over that decision; therefore, the employer's implementation of that
decision in September, 1981, did not constitute a refusal to bargain within the
meaning of the Act.

2. The School Board was not shown to have bargained in bad faith over the
proposals made by the Union concerning the impact of the decision to subcontract.

3. The question of whether ARA became a successor employer was not raised
and is not answered.

Discussion

In our recent decision, Norwalk Board of Education, Decision No. 2177 (1983),
we again reaffirmed our longstanding view that an employer's unilateral contrac-
ting out of bargaining unit work constitutes a violation of the employer's duty
to bargain in good faith. In Norwalk Board of Education, we cited the principal
cases in our decisional law on the subject and quoted the considerations set
forth in City of Waterbury, Decision No. 1834-A (1979) for determining under what
circumstances contracting out is subject to the duty to bargain. There is no
doubt that in the present case the subcontracting of the School Board's cafeteria
operation would have been subject to the duty to bargain had the Union requested
to bargain the subject.

On the record presented, we find that the School Board's subcontracting of
the cafeteria operation did not constitute a refusal to bargain. Since the Con-
necticut Supreme Court's decision in City of Norwich v. Norwich Firefighters,
173 Conn. 210 (1977),  we have held on numerous occasions that where a union has
full notice and opportunity to request bargaining over a proposed unilateral
change but itself fails to request such bargaining in a timely fashion before
implementation of the change, then the employer cannot be found to have breached
its duty to bargain if thereafter it implements the change. See, e.g., City of
New Haven, Decision No. 1558 (1977). As the facts in the present case clearly
show, the Union never requested bargaining over the decision to subcontract. In
fact, the Union took the position with the School Board that the School Board
had a right to make that decision on its own. Instead, the Union requested bar-
gaining only over the impact of the subcontracting. The School Board agreed to
bargain whatever impact subjects the Union wished to propose. In making its
proposals, the Union further limited the scope of its desired bargaining only
to issues concerning severance benefits and the relationship which ARA would
have with the current employees and the Union.

During the period June through September, the School Board negotiated in
good faith over the proposals put forth by the Union. The School Board made
itself available at reasonable times, provided'information requested by the Union,
made bona fide proposals and counter proposals, gave rationale for its proposals,
and w=orthright  about its needs and intentions. All of these actions by the
employer are indicia of good faith bargaining. In addition, the School Board
worked with ARA to accomplish a major goal of the Union which was to obtain
employment of current employees with ARA and the School Board was completely
successful in this effort. Despite the foregoing, the Union characterizes the
School Board's participation in bargaining as mere surface bargaining and argues
that we should therefore conclude that the School Board was bargaining in bad
faith. We disagree. We do not believe that the record supports a finding that
the School Board was engaged in surface bargaining. The Union's position seems
to us to be primarily based upon the School Board's not agreeing to the Union's
substantive proposals. The Act expressly does not require that a party to nego-
tiations agree to the other side's proposals in order to be found to have bargained
in good faith.
reach agreement.

The Act requires that a party bargain with a present intention to
We find that a preponderance of the evidence supports the con-

clusion that the School Board did negotiate with such an intention rather than a
finding that the School Board was engaged in surface bargaining.*

* For a case in which the record supported the conclusion that surface bargain-
ing was being engaged in by an employer, see Town of Guilford, Decision No. 1715-B
(1980),  aff'd in Town of Guilford, et al v. Connecticut State Board of Labor
Relations, Dk 187676  (Superior Court, Fairfield J.D., September 30, 1981) Hadden, J.
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The Union also challenges the School Board's claim that it was faced with
an imminent fiscal crisis in the cafeteria operation. The record abundantly
supports the School Board's claim that such a crisis did exist and that it was
both overwhelming and immediate. Despite the clear fiscal emergency, the Union,
not the School Board, was shown to have been responsible for the month of August
passing without another negotiating session. Furthermore, when the parties met
in September to negotiate, the Union escalated its demands despite a previously
expressed primary concern having been met, i.e., that current employees be
offered employment with ARA. We are satisfied that the School Board at all
times negotiated in good faith.

This case is unusual because it would have been expected that the Union
would have demanded bargaining over the decision to subcontract rather than just
the effects of the decision to subcontract. Insofar as impact bargaining is
concerned, the United States Supreme Court has stated that under the statutory
duty to bargain of the National Labor Relations Act, "bargaining over the effects
of a decision must be conducted in a meaningful manner and at a meaningful time
and the Board may impose sanctions to insure its adequacy." First National Main-
tenance Corporation v. NLRB, 107 LRRM 2705, 2711 (1981). Because the duty to
bargain is a mutual duty between parties and can only be successful when both
parties participate to the fullest extent, we believe that the Supreme Court
intended that both parties in impact negotiations must negotiate in a "meaningful
manner and at a meaningful time." In the present case, the Union's permitting
the entire month of August to elapse while the School Board stood ready to nego-
tiate constituted a failure to negotiate at a meaningful time. The Union's
unexplained escalation of its demands on September 4, 1981, after a major concern
(retention of all employees by ARA) had been met, constituted a failure to nego-
tiate in a reasonable manner. On the record before us, the Union, not the School
Board, was shown to have not met the required standard of diligence.

Finally, the record showed at least a strong likelihood that upon ARA's
assumption of the cafeteria operation, it became a successor employer and thereby
became subject to a duty to negotiate with the Union. However, the Union did not
raise that quest,ion  and did not make ARA a party to these proceedings. We there-
fore do not properly have that question before us and do not decide it here.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State Board
of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y  ‘? 2--e.x-k LkxdLk-L
Kenneth A. Stroble

-&tLJ/ Patricia V. Low
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