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On April 30, 1981, Local 1566 of Council #4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor.Relations (Labor
Board) alleging that the City of Milford (City) had engaged and was engaging
in practices prohibited by the Municipal Employee Relations Act (Act) in that:
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The respondent is in violation of the Act Section 7-470-Subsection
(4) in that the employer on April 20, 1981, through its Board
Alderman, voted to unilaterally change the working conditions of
the sanitation workers, whereas the city is cutting back the gar-
bage collection from twice a week to once a week, resulting in
the layoff of fifteen (15) workers. This was done without nego-
tiating with'the Union at all.

'REMEDY SOUGHT: That the City of Milford be prevented from imple-
menting this plan and that they be ordered to
negotiate this issue with the Union, and any other
remedy the Board may deem just.

After the requisite administrative steps had been taken, the matter came
before the Labor Board for a hearing on August 27, 1981. Both parties appeared
at the hearing and were provided a full opportunity to.adduce evidence, examine
and cross-examine witnesses, and make argument. Both parties subsequently
filed written post-hearing briefs.

Upon all the evidence before us, we make the following findings of fact,
conclusions of law, and dismissal of the complaint.

Findings of Fact

1. The City is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act
and has been the exclusive statutory bargaining representative for sanitation
workers of the City at all times relevant to this case.

3. The parties have a collective bargaining agreement covering the
sanitation workers which is effective for the period July 1, 1980 through
June 30, 1982 (the Contract).



4. The Contract was agreed upon by the parties on February 20, 1981.

5. The Contract was signed on or about April 6, 1981.

6. The Contract contains no minimum manpower requirement for the Sanitation
Department.

7. At its February, 1981 meeting, the Public Works Committee of the City's
Board of Aldermen asked the City's Public Works Director to research the effect
of once a week garbage pick-ups (Ex. 5, p. 9 - no date of meeting available).

8. There existed at that time a City ordinance which-provided:

Garbage will be collected from each residential unit
two (2) times a week, unless the weather conditions or
holidays interfere with scheduling. Collections will
not be made on any unimproved streets within the City.

Milford Code Art. II,
Sec. 9-14(c) (Ex. 4)

9. On March 17, 1981, the Public Works Director also received a memorandum
from the Mayor asking him to investigate the effect of once a week garbage col-.
lection (Tr. 31, Ex. 8).

10. The March 24 agenda of the Public Works Committee meeting includes ,a '.
request by the Public Works Director to present a,proposal on reduced garbage- .'
collections to the next meeting of the Committee (Ex. 9).

. * 11. At its April 20, 1981 meeting, the Board~of'Aldeimen  passed a rnotionl  ..!r  'r'r'~r
to.cut the Sanitation Department's budget by reducing the amount of employees
in the Solid Waste (Sanitation) Operations Division, and by reducing the number
of crews from ten to seven (Tr. 11, 43-44, Ex. 5, Ex. 11): This reduction in ..
employees was to be made possible by layoffs and reducing garbage collections
to once a week:

12. On April 21, 1981, the Union's staff representative read in a New Haven
newspaper that garbage pick-ups in Milford would be reduced to once a week.

13. This was the Union's first knowledge of the plan to reduce the Sanita-
tion Department's budget (Tr. 12).

14.. The Union made no demand to the City that it negotiate concerning
impacts of the layoffs and the change from twice to once per week garbage pick-up.

15. On April 27, 1981, the Union filed the present prohibited practice
complaint (Ex. 1).

16. On May 4, 1981, the Board of Aldermen voted final approval for the
City's budget which included the reduced budget for the Sanitation Department.

17. On May 5, 1981, the City attorney sent the following letter to the
Union offering to bargain regarding the effects of the budget action taken by
the Board of Aldermen:

Mr. Emmett E. Curley,'Staff Rep.
Council 4, AFSCME
742 Worthington Ridge
Berlin, Connecticut 06037

Dear Emmett:

Please consider this as a formal request to meet with you
and representatives of Local 1566 concerning the effect of
the budget action by the Board of Aldermen on the members
of the bargaining unit.

Would you please contact me so that a mutually convenient
date can be arranged.

s/ Harold T. Pitt
City Attorney

HTP:mah
cc: Mr. R. E. Dowin
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18. A meeting between the parties was held on May 20, 1981 at which they
discussed the "moves that the pegle wouldmake who would be affected by" the
budget reduction, "except that Lthe lJnioc/ told the City in that meeting that
ltheyl were not. interested in discussing the layoffs of our sanitation employees
because /theyl had already filed a charge." (Tr. 13).

19. A new ordinance was passed in June, 1981, reducing the garbage collec-
tion to once a week (Ex. 10).

20. On July 1, 1981, the new budget and the ordinance became effective.

21. As a result of the budget cut, the Sanitation Department as of July 1
lost eleven (11) budgeted positions, seven (7)of which had been vacant prior
to the change (Tr. 43-45, Ex. 12).

22. The number of filled positions in the.Sanitation  Department was reduced
by four positions. In accordance with the layoff procedures of the Contract,
four sanitation truck drivers bumped into a lower classification by replacing
four sanitation laborers. Three of the sanitation laborers bumped into the
lower classification of laborer-highway. One sanitation laborer chose to be
laid off, but was subsequently rehired (Ex. 12).

23. The three employees who bumped into highway-laborer positions lost the
overtime guarantee which the Contract provided to sanitation workers (Tr. 49).

24. Prior to the effective date of the budget.change.,.  the sanitation :-- _
workers' average actual work day was 4-5 hours; 16-20 per week. Under the
Contract they received payment for 8 hours per. day plus 2hours per day over- ~, :
time. Accordingly, they were guaranteed 44 hours pay per week (Ex. 2). _,

25. Following the effective date of the budget, the crews picked up at
each residence once each week and the crews were no longer,required  to go into .'
backyards to make pick-ups. The aggregate amount of garbage being picked up
was essentially the same as before , although there were fewer persons perform-
ing the work. r

26. The hours actually worked by individual employees each week appears to
have increased somewhat for the weeks immediately..following  July -1, 1981, but, ,,.  I *
it was unclear whether this was a temporary result of transition to the new
system coupled with some employees being on vacation or whether a more permanent
increase in hours actually worked had resulted from the changes.

Conclusions of Law

1. The unilateral decision by an employer to lay off employees for budget-
ary or other legitimate business reasons does not constitute a violation of the
Act, at least if the decision does not involve a repudiation or a bad faith
violation of an existing contract or an intent to discriminate against a union.

2. The unilateral decision by a municipal employer to reduce City garbage
pick-up services from twice per week pick-ups to once per week pick-ups is a
managerial decision and not a mandatory subject of bargaining.

3. To the extent that the City's decision to ,lay  off employees and to '.
change the level of garbage pick-up services impinged upon conditions of employ-
ment such as workload or actual hours worked, these secondary effects concerned
mandatory subjects of bargaining.

4. The Union had full notice and reasonable opportunity to demand bargain-
ing before the implementation of the layoffs and reduction in garbage services,
but failed to demand bargaining and thereby waived its right to require bargaining.

5. The Union refused to bargain the effects of the layoffs and the reduction
in services when the employer requested such bargaining well in advance of any
changes being implemented. The Union's refusal to bargain renders moot any claim
it could make that the City refused to bargain over the effects of the decisions
to lay off and reduce services.
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'Discussion

An employer's unilateral change in a condition of employment involving a
mandatory subject of bargaining will constitute an illegal refusal to bargain
in good faith and a prohibited practice under the Act unless the employer proves
an appropriate defense. NLRB v: Katz, 385 1J.S.  421 (1967); Town of' Hamden',  Dec.
NO. 1044 (1972); Plainville Board of Education, Dec. No. 1192 (1974) ’; city of
Waterbury , Dec. No. 1435 (1976). The Union alleges in the present case that
the Board of Aldermen's preliminary vote to reduce garbage pick-up services and
cut the Sanitation Department's budget by laying off empioyees was unilateral
action constituting a refusal to bargain in good faith.

We have consistently held that an "employer's decision to eliminate posi-
tions within a bargaining unit involves the exercise of a managerial function
(and) is not a mandatory subject unless it also constitutes a violation or a
repudiation of an existing contract."
1363 (1976).

West Haven Board of Education, Dec. No.
See also City of Stamford, Dec. No.voTown  Stratford,

Dec. No. 999 (1971); Newington Board of Education, Dec. No. 1116(1973);  Team-
sters Union and Ansonia Board of Ed. (Ida Singerr, Dec. No. 1141 (1973). In
this case, the Contract does not contain a minimum manpower clause and there
was no evidence of intent to discriminate against the Union. The City was there-
fore within its rights in deciding unilaterally to decrease the number of posi-
tions in the Sanitation Department's budget.
decision, the City followed the

Moreover, in implementing its
lavoff orocedure orovided for in the Contract

(Art. III, Section 5).

Similarly, the decision to change the City'ordinance reducing the number of"
collections from two to one per week also involved the exercise of a managerial
prerogative. That decision directly involved a question of the level of ser-
vices to be provided and is not a mandatory subject-of bargaining. West Hartford
Ed. Assn. v. DeCourcl, 162 Conn. 566 (1972). See also, West Haven Board of Ed.,
Dec. No. 1363 (1976); Town of Clinton, Dec. No. 2168 (1982). Cf. City of Bridge-
port, Dec. No. 1319-A (1975). II, . .

Although the decisions to reduce services and to eliminate positions in the
budget of the Sanitation Department fell within the area of managerial preroga-
tive and were not mandatory subjects of bargaining, the City would be required
to bargain about the secondary impacts of these decisions on conditions of ~
employment such as workload and hours for the remaining employees.* West Hart-
ford Ed. Assn.  v. DeCourcy 162 Conn. 566, 586-587 (1972); City of Bridgeport
(Police),  Dec. No. 1319-A i1975);  City of Bridgeport (Fire), Dec. No. 1485 (1977);
City of New Haven, Dec. No. 1996 (1981).

The Union argues that changes in conditions of employment took place when
the City's Board of Aldermen voted on April 20, 1981 to lay off employees and
to reduce garbage pick-ups from twice to once per week effective for the new
fiscal year beginning July 1, 1981. The Union's position that a change in actual
conditions of employment occurred on April 20, 1981 is untenable. The Aldermen's
vote only announced an action which was not intended to be implemented until more
than two and a half months later.
of employment had occurred.

As of April 20, 1981, no change in conditions
On the other hand, the Board of Aldermen's action

surely placed the Union on notice that changes would be occurring as of July 1,
1981, but the Union made no demand to bargain anything at this point. Instead
it prematurely filed a complaint. Subsequently, on May 5, 1981, the City itself
requested bargaining on impacts, still nearly two months before the implementation
of layoffs or the reduction of garbage pick-ups to once per week. Obviously, any
possible impacts on conditions of employment resulting from these decisions could
not have occurred until on and after July 1, 1982. In response to the City's
May 5, 1981 request for bargaining on the impacts of its intended actions, the
Union took the position that it would not bargain because it (the Union) had
filed a complaint over the City's intended action.

In Town of Trumbull, Decision No. 2102 (1981),  we were presented with a very
similar situation. In that case, the Town announced that it intended to make a
unilateral change in work schedules of police lieutenants. The union filed a

* In its complaint, the Union only challenged the City's decisions to reduce
services and lay off employees. However, at the hearing arid in its brief the
Union expanded its claim to encompass the secondary effects of these decisions
on conditions of employment.
of, the complaint,

The employer claimed no prejudice by this expansion
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complaint with this Board, but before the implementation of any change, the
town offered to negotiate with the union. The union in that case refused to
bargain on the basis that it had filed a complaint claiming that the town had
refused to bargain. After the union's refusal to bargain the town implemented
the change in work schedules. We found that in light of the town's offer to
bargain before any actual change had been made and because the union had itself
refused to negotiate, we had no choice but to dismiss the union's complaint.
In our decision we stated:

The offer made by the Town was on its face nothing less than the
full extent of what the Act required the Town to do. It was not a
mere partial offer of settlement, but an offer to in effect give the
Union everything which this Board could have ordered as a remedy on
the unilateral change issue. Once the offer was made, the refusal to
bargain claim raised by the complaint was entirely moot. The fact
that there was no bargaining before the implementation of the change
is entirely the responsibility of the Union, not the Town.

The Union may have believed that the Town would have bargained
in bad faith had the Union accepted the Town's offers without the
existence of an order from this Board. The record shows at least
some basis for drawing the conclusion that the Town's offer was less
than what it appeared to be on the surface. However, if the Union
suspected the Town's offers, it should still have accepted those
offers and if the Town's conduct in the ensuing negotiations was such :
that it did not comport with the requirements of good faith bargain- .' : - "
ing, the Union could have amended its complaint accordingly and
refiled the complaint or filed a new complaint, 5 This Board is per- ..
fectly capable of evaluating whether a partysis-negotiating  in good ,:v :'; 1+~"~'~  !
faith. Town of Guilford, Dec. No. 1715-B (1980),  a,ff'd in Town of ': "'I -: ,'
Guilford, et al v. Connecticut State Board of Labor Relations, et,

Dk. No. 187676, Superior Court, NewHaven  .(September  30, 1981).
"'

,',.,
Similarly, if the parties had entered into negotiations and the Town
had attempted to implement the changes in the lieutenants' work
schedule before either agreement or a bona fide final impasse had-_-
been reached, the Union would have been tree to file an appropriate
complaint with this Board and seek an appropriate remedy. Town of
Madison, Dec. No. 1700 (1978); Ledyard Bd. of Ed.', Dec. No. 1564 ,. I

ms,of,;;~ London, Dec. No. 1372 (1976); City of Willimantic,
. . ( 1.

In light of the totality of the circumstances of this case, we
are left with no choice but to dismiss this part of the complaint.
The employer's duty is to request bargaining before making a uni-
lateral change, but if the Union then refuses to barqain it ordi-
narily waives its right under the Act. See City of New Haven, Dec.
No. 1558 (1977),  aff'd in New Haven Police Local 8530,  et al v.
Connecticut State Board of Labor Relations, et al, Dk. No. 114240,
Superior Court, New Haven (October 2, 1978); City of Norwich v.
Norwich Fire Fighters, 173 Conn. 210 (1977).

(footnote omitted) &wn of Trumbull, supra.

As in Trumbull, the City in the present case an.nounced  an intended change.
As in Trumbull, the Union here made no demand to bargain, but instead filed a
complaint with this Board charging that the City had refused to bargain. Almost
two months before any change was made, the City requested bargaining over what
it had a duty to negotiate - the impacts of its managerial decisions. As in
Trumbull, the Union in the present case refused to bargain. Subsequently, the
City implemented its decisions.

When the Union became aware of the City's intention to reduce positions and
to change from two to one garbage pick-ups per week, the Union could have demanded
bargaining over the impacts of those decisions on conditions of employment.
Because it did not do so, the Union waived its right to bargain, City of Norwich
v. Norwich Fire Fighters, supra. In addition, when the City itself requested
bargaining on impacts,, the Union should have bargained, If, as we stated in
Trumbull, the City had then either failed to negotiate in good faith or had
implemented the changes before either agreement or a bona fide final impasse
had been reached in the negotiations, the Union couldhavebrought a complaint
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to this Board and appropriate relief would have been granted including an
appropriate make-whole remedy for the employees. Because the City offered to
bargain the impacts of its decision and it was the Union that refused to bar-
gain, the City must be found to have fulfilled its responsibility under the
Act and the complaint as expanded to include secondary impacts is moot.

' O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY
s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Ann M. McCormack
Ann M. McCormack
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