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DECISION and ORDER

On August 12, 1981, the Stamford Supervisory Union Local 2657, Council #4,
AFSCME, AFL-CIO (the Union) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint alleging that the City of Stamford (the
City) had engaged and was engaging in practices prohibited by the Municipal
Employee Relations Act (the Act) in that:

Respondent has violated Section 7-470(a)(4) in that it has
unilaterally altered the terms of employment for the posi-
tion of Superintendent of Sanitation in that it has added
the condition that the position be a five year term appoint-
ment subject to renewal by the Commissioner of Public Works.

After the requisite preliminary administrative steps had been taken, the
matter came before the Labor Board for a hearing on December 17, 1981. All
parties appeared and were represented. Full opportunity was given to adduce
evidence, examine and cross-examine witnesses, and make argument. Both parties
filed written post-hearing briefs.

Upon the whole record before us, we make the following findings of fact,
conclusions of law, and order.

Findings of Fact

1. The City is a municipal employer within the meaning of the Act

2. The Union is an employee organization within the meaning of the Act
and represents a unit of supervisory employees in the Ci ty including the posi -
tion of Superintendent of Sanitation.

3. On July 24, 1979, the Union was certified as the exclusive bargaining
representative for the above-described unit. City of Stamford, Decision No.
1748-A (1979). The certification expressly states that the position of Super-
intendent of Sanitation was included in the unit.

4. Negotiations for an initial collective bargaining agreement between the
parties began in July or August, 1979, and a collective bargaining agreement was
ratified by the City's legislative body on October 5, 1981 and signed on Decem-
ber 11, 1981, effective from that date to June 30, 1982 (the Contract).



5. Sometime in 1977, Fred Walden had,retired from the position of Super-
intendent of Sanitation.

% 6. At that time there was no fixed term to which an incumbent was limited
in holding the position of Superintendent of Sanitation.

7. Since 1949, the City has had a Civil Service System established by
Charter. This system includes a Civil Service Commission and a Personnel
Director.

8. The Commission has promulgated certain "Merit System Rules" for the
operation of the.City's civil service and merit system (Ex. 2).

9. Rule 5.5(d) of the City's "Merit System Rules" provides as follows:

d. The Personnel Director may modify job specifi-
cations as the nature of positions change.

10. In fall of 1978, a notice for the position of Superintendent of Sani-
tation was posted by the City.

11. The notice stated that the position would have a five year term per a
February, 1978 revision of the position.

12. Alan Ketcham,  the president of the Union, inquired of the then City
personnel director, John Bolan, as to why there had been a change. Bolan in-
formed him that it was the City's prerogative to make the change.

13. Ketcham believed that such a change would require formal action by
the Civil Service Commission.* He went to the Town Clerk's office and checked
the minutes of Civil Service Commission meetings held between January and April
of 1978 and found no mention of the change. He therefore concluded that no
change had been made. He also considered the question academic at the time
because the position was unfilled and not budgeted.

14. No one'was hired for the position as a result of the fall 1978 posting.

15. In October, 1980, Ketcham saw an advertised job listing placed by the
City in a trade magazine for the Superintendent of Sanitation position. The
advertisement contained no mention of a five year term of office.

16. In February, 1981, Ketcham read an article in a local newspaper con-
cerning the position. The article discussed concern expressed by members of
the City's legislative body about the position, questions of funding for the
position and that the position would have a five year term of office.

17. In February of 1981, the City for the first time since 1977 provided
funding to fill the position of Superintendent of Sanitation.

18. Ketcham asked the personnel department for a current copy of the job
specifications for the position and he was given a copy in March, 1981.

19. The copy of the job specification given to Ketcham contained no refer-
ence to a five year term for the position.

20. At some point during the Sumner of 1981, Ketcham received a notice
from a "technician" in the personnel department that the City was going to fill
the position.

21. Ketcham informed Union staff representative Peter Thor that the City
intended to fill the position and that he believed the City intended to impose
a five year limitation.

* The evidence adduced at the hearing does not show whether or when the civil
service commission approved the change. However, the City, on page two of its
brief, alleges .that when the change took place it had been approved by the
"Personnel Commission."
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22. On June 29, 1981, Thor wrote and sent the following letter to Sim
Bernstein, Personnel Director for the City:

It has come to my attention that the City has altered the
terms of employment for the vacant position of Superintendent
of Sanitation for which your office is currently seeking'
applications. Specifically, the position has been encumbered
with a five year term subject to renewal by the Cornnissioner
of Public Works. This unilateral action constitutes a viola-
tion of the Municipal Employee Relations Act, and the Union
demands that the City remove the five year term appointment
restriction from the specifications for the position.

The Union is prepared to meet and discuss this issue at any
mutually convenient time and place. (Ex. 8)

23. "Within a fortnight" Thor asked Bernstein if he had received the letter
and Bernstein said that he had. Upon Thor's further inquiry in that same con-
versation, Bernstein said that upon recommendation of the City's Labor Relations
Director, he was going to "do nothing" about Thor's letter.

24. The City never requested negotiations on the subject of a five year
term limitation for Superintendent of Sanitation.

25. Other than Bernstein's conversation with Thor which is described above,
the City never responded to Thor's letter of June 29, 1981.

26. In August, 1981, John Sulik was hired to fill the position of Super-
intendent of Sanitation.

27. On August 12, 1981, the Union filed the present complaint.

28. It is the City's position that Sulik is subject to a five year term as
Superintendent of Sanitation.

Conclusions of Law

1. The five year term limitation on the position of Superintendent of
Sanitation concerns a mandatory subject of bargaining.

2. The City's unilateral imposition of the five year term limitation on
the position of Superintendent of Sanitation constituted a violation of the City's
duty to bargain and a prohibited practice under Section 7-470(a)(4) of the Act.

3. The Union did not waive its right to bargain over the change.

4. The subject matter of the change does not fall within the exception to
collective bargaining created by Section 7-474(g) of the Act.

Discussion

An employer's unilateral change in a condftion of employment which involves
a mandatory subject of bargaining will constitute an illegal refusal to bargain
and a prohibited practice under Section 7-470(a)(4) of the Act unless the employer
proves an appropriate defense. NLRB v. Katz, 369 U.S. 736 (1962); Town of New-
ington, Decision No. 1116 (1973),  aff'd in Town of Newington v. Connecticut State
Board of Labor Relations, et al, Dk. 109307, Court of Common Pleas, Hartford
County (December 11, 1973); New Haven Board of Education, Decision No. 1759 (1979),
aff'd in City of New Haven, et al v. Connecticut State Board of Labor Relations,
36 Conn. Supp. 18 (1980) Berdon, J.

In determining whether the imposition of the new five year term of office
limitation on the position of Superintendent of Sanitation concerns a mandatory
subject of bargaining, we should first clearly state what the evidence in the
present case shows the change to involve and what it does not involve. There
was no evidence introduced to show that the City had made any determination that
its projected needs required the position of Superintendent of Sanitation only
for a period of five years. What the evidence shows the City to have done is
simply to limit the right of an incumbent to serve in the position to a five year
period.* This determination does not involve any question of the level or type

* Presumably the incumbent would be eligible to be considered for re-appointment.
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of services the City requires and it has nothing to do with the City's need for
the services performed by the Superintendent of Sanitation.* Thus, the five year
limitation on the term of office appears strictly to involve whether an incumbent
in the position has a right to the position indefinitely subject to traditional
limitations such as the employer's right to discharge for cause or elimination
of the position for good faith economic reasons, or, whether on the other hand,
the incumbent's right to continue in the position is subject to an absolute con-
dition of expiration after five years in office.

In determining whether a given subject constitutes a mandatory subject of
bargaining, we look to whether the subject in question necessarily and intimately
concerns conditions of the employee's employment or whether it more deeply impinges
upon managerial decisions which lie at the core of entrepreneurial control, which
in the public sector means "such areas of discretion and policy as the mission of
the agency, its budget, its organization and the assignment of its personnel, or
the technology of performing its work." West Hartford Education Association v.
DeCourcy,  162 Conn. 566, 582 (1972);
Town of East Haven, Decision No.

d, Decision No. 1204 (1974);
1279 own of East Haven, et al

v. East Haven Police Union, et al, Dk 142400, Superior Court, New Haven County
(June 17, 1975) Levine, J. In applying this balancing test to the facts of the
present case, we have no doubt that the five year limitation is one of the clearest
possible examples of a restricting or limiting circumstance which more deeply and
intimately concerns employee conditions of employment rather than the type of core
managerial policy decisions of which DeCourcy speaks. The five year limitation
on term of office is therefore found to constitute a mandatory subject of bargain-
ing.

In the present case, the record shows that the City in fact effected a uni-
lateral change when it imposed the five year term of office limitation. From
Ketcham's unrebutted testimony that the official job specification did not yet
include the change in March, 1981, it appears that before March, 1981, the City
was intermittently announcing its intention to make the change, but did not
actually make the change until sometime thereafter. What is clear is that the
City's apparently equivocal intentions about making the change were finally made
definite and implemented when it actually hired Sulik in August, 1981, imposing
the five year term limitation on him. Prior to the imposition of this change,
the position had continued to exist as a bargaining unit position even though
unfilled and unbudgeted. Since it was officially and legally in the unit from
the date of the original certification of the Union as bargaining representative,
the position existed for purposes of the certification and carried with it the
conditions which had applied to it by practice.

When the change was implemented in August, 1981, the parties were engaged in
collective bargaining for an initial contract.
time negotiations are in progress,

We have held that during the
the employer must refrain from unilateral

changes in existing conditions of employment. Town of Hamden, Decision No. 1044
(1972); Cit of Milford, Decision No. 1168 (1973); City of Willimantic, Decision
No. 132ie  ’The Union has shown that the City unilaterally changed a con-
dition of employment concerning a mandatory subject of bargaining and that it did
so at a time when contract negotiations were ongoing. Unless the City can prove
an appropriate defense, its action would constitute a violation of Section 7-470
(a)(4) of the Act.

The City argues in its defense that the Union failed to raise the subject of
the five year term limitation at the bargaining table and since the Union had
notice and a reasonable opportunity to do so during the negotiations, it must be
held to have waived any right it may have had to bargain over the subject. Al-
though not specifically cited by the City, its argument is apparently based upon
City of Norwich v. Norwich Fire Fighters, et al, 173 Conn. 210 (1977). Soon
after the court's decision in that case, we had occasion to apply its rule in
City of New Haven, Decision No. 1558 (1977) wherein we stated:

* Even lf the Town's decision were based on elimination of the oosition rather
than merely the term of office of the incumbent after five vears'.-the  imoact
on the incumbent would be a mandatory.subject of bargaining". Cf: Cit of~Hartford
Decision No. 1850 (1980); City of Bridgeport (Fire), Decision No.
City of Bridgeport (Police'), Decision No. 1319-A (1975).

e
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Norwich did of course deal with a unilateral change and the
decisionclearly  does put some obligation on a union to participate
in seeking negotiations in such a context. We interpret the decision

' this way: although an employer has an initial duty to propose bar-
gaining about a change he wishes to make (concerning a mandatory
subject of bargaining) his conduct is to be judged in its entirety
and in context as of the time a complaint is filed. If the employer
announces the change without proposing it for negotiation at the on-
set, this does not free the union of a duty on its part to propose
bargaining where there is full notice and a reasonable opportunity
to do so. And if thereafter the change is implemented without bar-
gaining neither party can fault the other for the lack of negotiation.
City of New Haven, supra.

The change in the present case was implemented in August 1981. The Union had
previously proposed bargaining in Thor's letter of June 19, 1981. Although
Thor did not use the precise words "the Union proposes" or "the Union demands"
bargaining, the letter as a whole and the last sentence in particular: "The
Union is prepared to meet and discuss this issue at any mutually convenient
time and place," evinces the clear purpose of the letter as a request to bargain.
The fact that the letter was sent to the personnel director (the prime actor in
the unilateral change) rather than directly to the City's labor negotiator is of
no consequence. Under the circumstances, Bernstein was an appropriate person
upon whom to make the request and as Bernstein subsequently told Thor in July,
the City's labor negotiator had been notified of the letter.* In August, when
the City subsequently hired Sulik into the position of Superintendent of Sani-
tation with the unilaterally imposed condition of a five year limitation on his
term of office, it did so with full knowledge and in disregard of the Union's
request to bargain. Under these circumstances we can find no waiver by the
Union under the City of Norwich line of cases or any other doctrine of waiver.

The City has also argued that even if the five year term of office would
otherwise be a mandatory subject of bargaining, Section 7-474(g) of the Act
exempts it from the area of mandatory bargaining because the power to change
job specifications is vested in the personnel djrector by Rule 5.5(d)  of the
City's "Merit System Rules." Section 7-474(g) provides:

(g) Nothing herein shall diminish the authority and power of
any municipal civil service commission, personnel board, personnel
agency or its agents established by statute, charter or special act
to conduct and grade merit examinations and to rate candidates in
the order of their relative excellence from which appointments or
promotions may be made to positions in the competitive division of
the classified service of the municipal employer served by such
civil service commission or personnel board. The conduct and the
grading of merit examinations, the rating of candidates and the
establishment of lists from such examinations and the appointments
from such lists and any provision of any municipal charter concern-
ing political activity of municipal employees shall not be subject
to collective bargaining.

If the five year term requirement were within the subject matter excluded from
bargaining by Section 7-474(g), there is no question but that the City would have
the right to make the change without bargaining. See Darcy,  Foy, James and
Kingston, Connecticut Labor Relations Statutes and Decisions: Differences From
Federal Law, Vol. 9 Conn. L. Rev. No. 4 (1977) pp. 539-541 and cases cited there-
in. However, the five year term limitation seems an obvious example of a subject
which falls outside the scope of the 7-474(g) exemption. There is no relation-
ship between the five year limitation and the civil service commission's
authority and power "to conduct and grade merit examinations and to rate
candidates in the order of their relative excellence" or "/The conduct and the
grading of merit examinations, the rating of candidates and-the establishment
of lists from such examinations and the appointments from such lists." We held
recently that a durational residency requirement contained in civil service
rules as a prerequisite to applying to take a promotional examination did not

* The City's labor negotiator was present at the hearing during Thor's testi-
mony on this score, and he did not take the stand to rebut Thor's testimony
about what Bernstein had said.
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fall within the scope of Section 7-474(g). In that case we set forth the basic
public policy which Section 7-474(g) is intended to protect:

\ We believe that what the Legislature had in mind, however,
is limited to only those . ..requirements which concern "merit".and
"excellence" and these terms contemplate only requirements directly
related to an applicant's ability to perform in the job to be tested
for. City of Bridgeport (Kenneth Bruno), Decision No. 2140 (1982).

The fact that the City has chosen to label the rules of the Civil Service Commis-
sion as "Merit System Rules" does not transform the substance of all such rules
into requirements which concern "merit" and "excellence" when a given rule obvi-
ously has nothing to do with such subjects. Rule 5.5(d) is a rule of the Civil
Service Commission, but it is not a rule excluded from mandatory collective
bargaining by Section 7-474(g).* As we stated in New Haven Board of Education,
Decision No. 1759 (1979),  aff'd in City of New Haven, et al v. Connecticut State
Board of Labor Relations, 36 Conn. Supp. 18 (1980) Berdon, J.:

The mere fact that a condition of employment is contained in
a civil service rule does not immunize it from the duty to bargain.
The statute carves out a narrow exception from the duty to bargain
for municipal civil service rules concerning "/The conduct and
grading of merit examinations, the rating of czdidates  and the
establishment of lists from such examinations and the appointments
from such lists." Section 7-474(g)... . ..A residency requirement
does not concern merit examinations and requiring bargaining on
the subject does not conflict with the merit principle that gave
rise to the statutory exception." New Haven, p. 8.

We find the same to be true of the five year term of office limitation.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State Board
of Labor Relatiqns by the Municipal Employee Relations Act, it is hereby

ORDERED, that

I. The City of Stamford shall cease and desist from

(a) continuing to implement unilaterally the five year term of
office limitation on the position of Superintendent of
Sanitation; and.

(b) refusing to bargain with the Union concerning a five year
term of office limitation on the position of Superintendent
of Sanitation.

II. The City of Stamford shall take the following affirmative action which
the Labor Board finds will effectuate the purposes of the Act:

(a) Rescind the five year term of office limitation on the
position of Superintendent of Sanitation until and unless
such a limitation is agreed to through negotiations with
the Union or impasse is reached in such negotiations;

(b) Upon request by the Union, bargain over the subject of a
five year term limitation on the position of Superintendent
of Sanitation;

(c) Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of
this Decision and Order in its entirety; and

* Cf. Section 7-47-f the Act.
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(d ) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30)
days of the receipt of this Decision and Order, of the
steps taken by the City of Stamford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Kenneth A. Stroble
Kenneth A. Stroble

s/Patricia V. Low
Patricia V. Low

.

TO:

The Honorable Louis A. Clapes
Mayor, City of Stamford
City Hall, 429 Atlantic Street
Stamford, Connecticut 06901

CERTIFIED (RRR)

Thomas J. Barrett, Esq.
City of Stamford j
City Hall, 429 Atlantic Street
Stamford, Connecticut 06901

Peter Thor, Staff Representative
Council 4, AFSCME, AFL-CIO
742 Worthington Ridge
Berlin, Connecticut 06037

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106

CERTIFIED (RRR)


