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DECISION
and

DECLARATORY RULING

On February 16, 1982, the Cheshire Board of Education (School Board) and
the Cheshire Education Association (Association) filed with the Connecticut
State Board of Labor Relations (Labor Board) a petition for declaratory ruling
representing as follows:

1. That the parties seek a declaratory ruling in response
to the question:

Does the Cheshire Board of Education violate its
obligation to bargain in good faith as required
by Connecticut General Statutes, Section lo-153e(b)
by refusing to deduct agency fees from its employees
without individual authorizations from those
employees in light of the contractual language
of Article XVII of the parties' collective bar-
gaining agreement and relevant law?

2. That the position of the Board is that the answer to the
question posed herein is No and that the Association's position is
that the answer is Yes.

3. That the parties have stipulated to certain facts and
exhibits which describe the background of the question posed herein.
(The parties Stipulation is attached hereto.)

4. That the question posed herein concerns a substantial and
immediate threat to rights protected by the Teacher Negotiations
Act, C.G.S. Section lo-153e(b),  et seq.

5. That the address of the Board is: 29 Main Street, Cheshire,
CT 06410; and the address of the Association is 21 Oak Street,
Hartford, CT 06106.

The petitioners waived a formal hearing and agreed to have the matter
decided on the basis of their stipulation of facts and exhibits. Both parties
filed briefs and reply briefs with the Labor Board.



Upon the record before us, we make the following findings of fact, conclu-
sions of law, and order.

Findings of Fact

Paragraphs l-11 of the parties' stipulated facts are hereby incorporated
as findings of fact l-11 of this decision.

1. The Cheshire Board of Education (hereinafter referred to as "Board") .
is a public employer created and empowered through Title 10, Chapter 170 of
the Connecticut General Statutes to implement the educational interests of the
state.

2. The Education Association of Cheshire (hereinafter referred to as
"Association") is a private professional organization, in which membership is
voluntary, serving as the bargaining representative of all employees of the
Cheshire school system in the following unit:

All certified professional personnel except those in posi-
tions requiring an administrative or supervisory certificate.

3. The Board and the Association were parties to a collective bargaining
contract covering the period July 1, 1979 to June 30, 1981 which is attached and
marked as Exhibit A.

4. The Board and the Association are presently parties to a collective
bargaining contract covering the period July 1, 1981 to June 30, 1983 which is
attached and marked as Exhibit B.

5. The present contract (Exhibit B) was finalized through binding arbi-
tration as provided in Connecticut General Statutes 10-153(f).

6. Specifically, Article XVII of the present contract (Exhibit B) was
finalized by the binding arbitration procedure. Substantial issues of dis-
agreement were represented in the last proposals submitted by the Board and
the Association for Article XVII. The Article XVII chosen in binding arbi-
tration was the proposal of the Association.

7. Members of the Association employed by the Board have submitted to
the Board written authorizations, which remain effective at this time, instruc-
ting the Board to automatically deduct Association membership dues from their
wages and forward these deductions directly to the Association.

8. Certain employees of the Board, who are not members of the Association
but who are represented by the Association as their representative pursuant to
Exhibit B for the purposes of collective bargaining, contract administration
and grievance adjustment, currently oppose the automatic forwarding of those
service fees to the Association. Those persons have directed the Board not to
deduct those sums from their pay but rather to make payment of their earnings
including said sums directly to them (the employees). The Board is following
the direction of those persons and is not deducting "agency fees" from their
paychecks.

9. Of the sums of money collected by the Association through membership
dues and service fees, a percentage is spent locally for the purposes of col-
lective bargaining, contract administration and grievance adjustment, a per-
centage is forwarded to the Connecticut Education Association, a percentage is
forwarded to the National Education Association, and a percentage is spent for
other political, social or speech activity.
ages "de minimus."

In no case are the above percent-

10. All three associations have internal rebate procedures, which are
attached and marked as Exhibits C(l), C(2), and C(3), established for the use
by members and nonmembers who wish to contest matters relating to their member-
ship dues or service fees.

11. Individual members or nonmembers who pay service fees to the Associa-
tion have no right to instruct the Association as to the spending or allocation
of monies paid by them to the Association.
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12. Article XVII of the present contract contains the following provisions
which are relevant to this case:

17.1 CONDITIONS OF CONTINUED EMPLOYMENT
All teachers emoloved by the Cheshire Board of Education
shall, as a condition of continued employment, join the
Association or pay a service fee to the Association.
Said service fee shall be equal in amount to the member-
ship fee of the Association.

17.2 DEDUCTION
The Cheshire Board of Education agrees to deduct from each
teacher an amount equal to the Association membership dues
by means of payroll deductions. The amount of the deduc-
tion from each paycheck shall be equal to the total Asso-
ciation membership dues divided by the number of paychecks.
The amount of Association membership dues shall be certi-
fied by the Association to the Board of Education prior to
the opening of school each year.

x x x

17.4 FORWARDING OF MONIES
The Board of Education aorees to forward to the Association
Treasurer each month a check for the amount of money deducted
during that month.

x x x

17.6 SAVE HARMLESS
The Association aarees to indemnifv and to hold the Board
harmless against iny  and all claims, demands, suits or other
forms of liability that shall, or may, arise out of, or by
reason of any reasonable and prudent action taken by the
,Board  and its agents for the purpose of complying with the
provisions of 17.1 of this Article. The Board agrees to
bond its employees for any action taken by the Board for
the purpose of complying with 17.1, and the Association
agrees to reimburse the Board for this expense.

Conclusions of Law

1. The subject of whether teachers shall be required to pay a service fee
(agency fee) to an exclusive bargaining representative is a mandatory subject
of bargaining to the extent that such fee is no greater than the proportion of
union dues uniformly required of members to underwrite the costs of collective
bargaining, contract administration and grievance adjustment.

2. To the extent that a bargaining proposal for a service fee would require
mandator2 payment of an amount in excess of that described in Conclusion One (l),
supra, that proposal concerns an illegal subject of bargaining.

3. To the extent that a contract provision requires mandatory payment of
a service fee in excess of'the amount described in Conclusion One (l),  supra,
that contract provision is unenforceable.

4. The subject of whether service fees as described in Conclusion One (l),
supra, shall be mandatorily deducted from employee paychecks without individual
authorizations is a mandatory subject of bargaining.

5. To the extent that a bargaining proposal would require mandatory deduc-
tion of service fees from employee paychecks without individual authorizations,
that proposal (a) concerns a mandatory subject of bargaining only to the extent
that the amount of service fee in question is no greater than that described in
Conclusion One (l),  supra, and (b) concerns an illegal subject of bargaining to
the extent that it requires mandatory unauthorized deduction of a greater amount.

6. To the extent that a contract provision falls within Conclusion 5(a),
supra, it is enforceable; to the extent it falls within Conclusion 5(b), supra, it
is unenforceable.
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7. When there is a provision in a contract requiring mandatory deduction
of a service fee from employee paychecks without authorization, the exclusive
bargaining representative is required to notify the School Board sufficiently
in advance of issuance of the first employee paychecks of the amount defined
in Conclusion One (l), supra, so that the School Board will know what amount
to deduct.

8. The accuracy of the exclusive bargaining representative's determination
of the amount of the service fee concerns an internal union matter between the
employee and the union, as are any questions concerning the constitutionality of
any procedures utilized by the union and/or made available to the employees by
the union for determination of the proper amount of service fee. These subjects,
therefore, do not concern mandatory subjects of bargaining between the School
Board and the Union.

9. The Labor Board has no jurisdiction under the Act over disputes between
individual employees and their union concerning the accuracy of the union's
determination of service fee amounts to be deducted and paid.

10. The Labor Board has no jurisdiction under the Act over disputes between
individual employees and their union concerning the constitutionality of any
procedures utilized by the union and/or made available to employees by the union
for determination of the proper amount of service fee.

11. It constitutes individual bargaining and a violation of Section lo-153e
(b) of the Act for a School Board to entertain and grant employee requests that
service fees not be deducted from their paychecks when a collective bargaining
contract requires such deductions.

12. The Cheshire Board of Education's refusal to deduct for remittance to
the Education Association of Cheshire a service fee from the paychecks of
employees who objected to such deductions and who did not sign individual
authorizations constituted individual bargaining and a violation of Section
lo-153e(b)  0' the Act insofar as such service fees were no greater than the
amount descrlr::d  in Conclusion One (l), supra.

Discussion

I. Applicable Law

A. Introduction

In North Branford Board of Education, Decision No. 1859 and 1859-A (1980),
we held that payment of an agency fee by members of a teacher bargaining unit
constitutes a mandatory subject of bargaining under the Act.* The legal corollary
of that ruling is , of course, that if such a provision were included in a collec-
tive bargaining agreement, the provision would be legal and enforceable. West
Hartford Education Association v. DeCourcy, 162 Conn. 566, 587-589 (1972). In
North Branford, we were not asked the more precise question of whether payment
of an agency fee which requires payment of an amount in excess of the costs of
collective bargaining, contract administration and grievance adjustment consti-
tutes a mandatory subject of bargaining. We also were not asked whether such a
provision, if included in a collective bargaining agreement, would be legal and
enforceable. To answer the question presented by the parties in the present case,
it is necessary for us to address these questions which were left open by us in
North Branford.

B. Relevant Provisions of the Act

The obvious points of departure in our analysis are the relevant provisions
of the Act. Section lo-153a(a)  sets forth the foundational rights guaranteed to
employees under the Act:

(a) Members of the teaching profession shall have and shall be pro-
tected in the exercise of the right to form, join or assist, or refuse
& form, join or assist, any organization for professional or economic

* Our exact holding was "that agency shop, as described in paragraph (b) of
Public Act 79-422, is a mandatory subject of bargaining." North Branford, Dec.
No. 1859.
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improvement and to negotiate in good faith through representatives of
their own choosing with respect to salaries and other conditions of
employment free from interference, restraint, coercion or discrimina-
tory practices by any employing board of education or administrative
agents or representatives thereof in derogation of the rights guaranteed
by this section and sections lo-153b to lo-153f,  inclusive.

(emphasis added) (Section lo-153a(a)).

Section lo-153a(b)*  provides an exception to Section lo-153a(a)'s guarantee of
the employee right to "refuse to...assist, any organization":

(b) Nothing in this section or in any other section of the general
statutes shall preclude a local or regional board of education from
making an agreement with an exclusive bargaining representative to
require as a condition of employment that all employees in a bar-
gaining unit pay to the exclusive bargaining representative of such
employees an annual service fee , not greater than the amount of dues
uniformly required of members of the exclusive bargaining representa-
tive organization, which represents the costs of collective bargain-

.  . ing, contract administration and grievance adjustment; and that such
service fee be collected by means of a payroll deduction from each
employee in the bargaining unit. ( S e c t i o n  lo-153a(b)).

Section lo-153e(b)(l)  and lo-153e(c)(l)  specifically prohibit school boards and
unions respectively from interfering, restraining or coercing employees in the
rights guaranteed by Section lo-153a(a):

(b) The local or regional board of education or its representatives
or agents are prohibited from: (1) Interfering, restraining or coer-
cing certified professional employees in the exercise of the rights
guaranteed in sections lo-153a...  . (Section lo-153e(b)(l)).

(c) Any organization of certified professional employees or its
agents is prohibited from: (1) Interfering, restraining or coer-
cing certified professional employees in the exercise of the rights
guaranteed in sections lo-153a...  . (Section lo-153e(c)(l)).

Finally, Section lo-153e(b)(4) prohibits school boards from refusing to bargain
in good faith:

(b) The local or regional board,of education or its representatives
or agents are prohibited from: (4) refusing to negotiate in good
faith with the employees' bargaining agent or representative which
has been designated or elected as the exclusive representative... .

(Section lo-153e(b)(4)).

C. Mandatory, Permissive and Illegal Subjects of Bargaining

Mandatory subjects of bargaining are those about which the Act requires
both parties to negotiate in good faith. DeCourcy, su ra; See generally C. J.
Morris, The Developing Labor Law, BNA 1971, Ch. 14 (II and cases cited therein.-F
If the parties have included a provision in a collective bargaining agreement
which concerns a mandatory subject of bargaining, that provision is final and
bindinq on both oarties for the term of the aqreement and is both legal and

S i m p l y  stated,%%%$$t&'  -g
enforceable su ra* Morris, su ra Eh 14 (II) and cases cited therein.

ordinarily e found to be a mandatory subject of
barbajning if it affects primarily employee conditions of employment rather than
subjects which fall within the areas of managerial prerogative or educational
policy. DeCourcy, supra; Town of East Haven: Decisjon No. 1279 (1975))  aff'd
in Town of East Haven et al v. East Haven Police Union et al, Dk 142400, Superior
Court, New Haven County (June 17, 1975) Levine, J.; New Haven Board of Education,
Decision No. 1759 (1979),  aff'd in City of New Haven et al v. Connecticut State
Board of Labor Relations, 36 Conn. Supp. 18 (1980) Berdon, J.

Permissive subjects of bargaining are those about which the Act does not
require the oarties to ,neootiate,  but about which the oarties mav neootiate if

:~~e:"~~:~~a:P,~IsS~~'U:~~~~58).  A'subject'will be designate;
su ra at 577. NLRB'v Woostei Diiision Borg

* Originally enacted in 1979 as Public Act 79-422.
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permissive if it primarily involves questions of managerial or educational
policy, ratt,sr than employee conditions of employment. DeCourcy, supra; Borp
Warner Corp., supra. If, however, the parties do include a provision in their
collective bargaining agreement which concerns a permissive subject of bargain-
ing, that provIsion would be both legal and enforceable. DeCourcy, supra;
Borg Warner Corp., supra; Ridgefield Board of Education, Decision No. 1916 (1980).

Illegal subjects of bargaining are those about which the Act does not re-
quire the parties to negotiate and which, if included as a provision in a
collective bargaining agreement, result in that provision being both illegal
and unenforceable to the extent that the provision involves an illegal subject
of bargaining. DeCourcy, supra; Local 12i9, International Association of Fire
Fighters v. Connecticut Labor Relations Board, 171 Conn. 342 (1976); City of
New London, Decision No. 1128 (1973), aff'd In Local 1522, Association of Fire
Fighters vs. Connecticut State Board of Labor Relations, et al, Dk 108994, Court
of Common Pleas, Hartford County (October 23 1973) Alexander, J.; City of
Bridgeport, Decision No. 1648 (1978),  aff'd in City of Bridgeport v. Connecticut
State Board of Labor Relations, Superior Court, Fairfield J.D. at Bridgeport
(April  14, 1980)  Jacobson, J. A,sub.iect  will be desiqnated illeqal  if it,
in'ter alia,  is contrary to the provisions of the Act*-and/or would require the
?%?i%g%?-aofaction  which is prohibited by the Act. Local 1219; Local 1522; ci
of Bridgeport, supra.

D. The Act's Impasse Resolution Procedure

Section lo-153f  of the Act contains what is known as an impasse resolution
procedure which comes into play when the parties have not been able to come ful
to terms on a new collective bargaining agreement through purely bilateral bar-
gai-ving. The first stage of this procedure is mediation, in which a neutral

1Y

mediator attempts through the enhancement of communication, persuasion techniques,
etc. to bring the parties to a voluntary settlement on terms for a collective
bargaining agreement. Section lo-153f(a) and (b). To the extent that issues
in the negotiations remain outstanding after mediation, the parties are required
by the Act to mo,ve  to the next stage cf the impasse resolution procedure which
is last best offer binding arbitration of the issue by issue variety. Section
lo-153f(c)  and (d). Decisions made by the arbitration panel under this procedure
are "final and binding"** on the parties just as a fully negotiated and consum-
mated collective bargaining agreement is final and binding on the parties. The
arbitration procedure of the Act is simply a substitute method for arriving at
the same result - a collective bargaining agreement. Thus, there is no reason
why an arbitrated contract provision should not be subject to the same limitation
that a negotiated contract provision is subject to; it is unenforceable to the
extent that it concerns an illegal subject of bargaining.

E. The Status of Mandatory Payment of Agency Fee as a Subject for
Bargaining Under the Act.

As is stated above, we held in North Branford Board of Education that the
subject of agency fee is a mandatory subject of bargaining under the Act. We
adhere to that decision. However, we also refine and limit that decision in
answering the question presented in the present case.

Section lo-153a(a)  expressly gives and protects the right of employees to
refuse to assist any organization. Clearly the payment of money to an organiza-
tion is one of the most obvious ways of assisting an organization. However, in

* A subject may also be found to be an illegal subject of bargaining if it
would result in a contract provision which would be contrary to other provisions
of state or federal statutes or other controlling law. DeCourcy, supra.

** The present procedure was incorporated into the Act in 1979 by Public Act
79-405. The final and binding nature of the arbitration decisions presently
provided for in the Act are in contrast to the arbitration procedure and deci-
sions previously provided for in the Act before enactment of P.A. 79-405. The
earlier procedure provided for advisory arbitration decisions only, as opposed
to binding decisions. Also, the decisions were not final because further bar-
gaining after issuance of the advisory decision was always possible and in
practiie was the general rule. See gknerally, Adomeit, ihe. Amendments to
the Act Governing Collective Bargaining Between Teacher Organizations and Boards
of Education in Connecticut: An Appraisal, 9 Conn. L. Rev. No. 4, 1977.
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the following subsection of that same section of the Act, the right to refuse to
assist an organization through the payment of money is expressly limited. Sec-
tion lo-153a(b)  provides that pursuant to a collective bargaining agreement,
employees may be required as a condition of employment to pay an annual fee t0
the organization which is the employees' exclusive bargaining representative.
The amount of that fee is in turn also limited by Section lo-153a(b).  In this
regard, the subsection states that the fee shall be "not greater than the amount
of dues uniformly required of members of the exclusive bargaining representative
organization, which represents the costs of collective bargaining, contract
administration and grievance adjustment." This choice of phrasing may appear
redundant to the reader who is unfamiliar with the operation of labor unions or
with labor law.* It might appear to such a reader that the phrase "the costs
of collective bargaining, contract administration and grievance adjustment" is
an enumeration of all the component parts which comprise "dues uniformly required
of members of the exclusive bargaining representative organization." However,
the informed reader knows that dues uniformly required of members of a labor
union virtually always include an amount to underwrite union interests and func-
tions beyond collective bargaining, contract administration and grievance adjust-
ment. Unions typically are involved in additional activities which are funded
through a portion of the dues paid by their members. We find nothing wrong with
this. It is simply a fact relevant to this case. We also believe that it was a
fact known to the legislature when it enacted P.A. 79-422. With that fact in
mind, the purpose of including the phrase "costs of collective bargaining, con-
tract administration, and grievance adjustment" becomes evident. The phrase is
intended to define the amount of the annual fee which may be required by a col-
lective bargaining agreement to be mandatorily paid to the exclusive bargaining
representative. The phrase "not greater than the amount of dues uniformly required
of members of the exclusive bargaining representative organization" is also given
meaning under this interpretation. By the inclusion of this phrase, the legis-
lature intended that the amount of the mandatory annual fee not be greater than
the absolute amount of uniform union dues and not greater than that proportion
of the dues paid by members which is used for underwriting collective bargaining,
contract administration and grievance adjustment. This prevents the union from
using accounting devices to require the non-member fee payers to pay a higher
amount for collective bargaining, contract administration and grievance adjust-
ment than union members. Such a device, if permitted, could result in a greater
proportion of union dues going for purposes other than collective bargaining,
contract administration and grievance adjustment and would result de facto in
non-member fee payers subsidizing union activities beyond those whEhtheAct
requires them to subsidize.

From the above discussion it is clear that the subject of mandatory payment
of an agency fee may be a mandatory subject of bargaining only to the extent that
the fee is no greater than the proportion of union dues uniformly required of
members to underwrite the costs of collective bargaining, contract administration
and grievance adjustment. To the extent that as a condition of employment a con-
tract provision would purport to exact more than that amount, the provision would
illegally interfere, restrain and coerce employees in their right under Section
lo-153a(a)  to refuse to assist any organization, This would also be in violation
Of the express prohibitions of Section lo-153e(b)(l)  and (c)(l) of the Act. Such
a contract provision would to that extent concern an illegal subject of bargain-
ing and would also to that extent be unenforceable.

G. The Status of Deducting Agency Fees From Employee Paychecks
Absent Authorization From the Individual Employee

In addition to the relevant provisions of the Act, Section 31-71e of the
Connecticut General Statutes is relevant to this portion of our decision. I t
provides:

Sec. 31-71e. Withholding of part of wages. No employer may
withhold or divert any portion of an employee's wages unless (1) the
employer is required or empowered to do so by state or federal law,
or (2) the employer has written authorization from the employee for
deductions on a form approved by the commissioner, or (3) the deduc-
tions are authorized by the employee, in writing, for medical, surgi-
cal or hospital care or service, without financial benefit to the
employer and recorded in the employer's wage record book.

* Although the first comma in the quoted language militates against such a
reading.
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As the above quoted language makes clear in section (2),  an employer may legally
withhold or divert a portion of an employee's wages if the employee has provided
proper written authorization. Section 31-71e was in effect before the enactment
of P.A. 79-422.

As is discussed above, since enactment of P.A. 79-422, the subject of manda-
tory agency fee is a mandatory subject of bargaining. The final phrase of P.A.

' 79-422, "and that such service fee be collected by means of a payroll deduction
from each employee in the bargaining unit" provides similarly that whether the
agency fee will be required to be deducted from wages is a mandatory subject of
bargaining. This meaning is evident not only from the language of P.A. 79-422
itself, but in light of Section 31-71e  it is clear that if employee authorizations
were still to be required before such deductions could be made then the final
phrase of P.A. 79-422 would be completely unnecessary and meaningless. Before
enactment of P.A. 79-422, deductions could have been made with written employee
authorizations pursuant to section (2) of Section 31-71e.  If P.A. 79-422 were
to be read as only permitting agency fee deductions from payroll upon written
employee authorization, then the final phrase of the public act would have added
nothing to the law of this state. It would be superfluous. We do not believe
that the legislature intended the final phrase of P.A. 79-422 to have no force
or meaning. "/v statute ought to be so construed that, if it can be prevented,
no clause, sentence, or word shall be superfluous, void, or insignificant." State
v. Barbieri, 139 Conn. 203, 211, 91 A.2d 773, 776 (1952). It seems clear that
import of the language in question was to provide a "state...law" that would re-
quire and empower the employer to deduct agency fee payments without authoriza-
tions under section (1) of Section 31-71e when a provision in a collective bar-
gaining agreement requires such deductions.

The agency fee which may be deducted without authorization as a result of
P.A. 79-422 is identified as "such . ..fee"  as is defined in the language which
precedes the final phrase of the public act. As is discussed above, that pre-
ceding language permits only a fee which is no greater than the proportion of
union dues uniformly required of members to underwrite the costs of collective
bargaining, contract administration and grievance adjustment. To the extent that
a provision in a collective bargaining agreement requires non authorized or
unauthorized deduction of a greater amount, the provision concerns not a manda-
tory subject of bargaining, but an illegal subject and to that extent such a
provision is unenforceable.*

II.

Application of Applicable Law
To the Facts Presented

The parties' 1981-1983 collective bargaining agreement (the Contract) con-
tains the following relevant provisions:

ARTICLE XVII

ASSOCIATION MEMBERSHIP AND DEDUCTIONS

17.1  CONDITIONS OF CONTINUED EMPLOYMENT

All teachers employed by the Cheshire Board of Education shall,
as a condition of continued employment, join the Association or
pay a service fee to the Association. Said service fee shall
be equal in amount to the membership fee of the Association.

* We recognize that Section 302(c) of the National Labor Relations Act (29 USCA
Section 186) expressly forbids deduction of union dues or agency fees without
individual authorizations from employees.
the provisions of our state statutes,

Where federal labor statutes parallel
the federal judicial interpretation accorded

the federal law is of persuasive force and assistance in interpreting our state
statutes. However, where the relevant provisions of the federal statutory law
differ from our state statutes, there is no such persuasive force or assistance.
See Darcy,  infra, and cases cited therein, The Act contains no provision for-
bidding pay-deduction of agency fees without individual authorization and as
is discussed above, the Act clearly makes the subject a mandatory subject of bar-
gaining. In this respect the federal statute and the Act take entirely different
courses.
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17.2 DEDUCTION

The Cheshire Board of Education agrees to deduct from each
teacher an amount equal to the Association membership dues by
means of payroll deductions. The amount of the deduction from
each paycheck shall be equal to the total Association member-
ship dues divided by the number of paychecks, The amount of
Association membership dues shall be certified by the Associa-
tion to the Board of Education prior to the opening of school
each year. (p. 18 of Ex. B) .

Section 17.1 of the Contract purports to require that employees who choose
not to join the Association pay as a condition of continued employment an agency
fee "equal in amount to the membership fee of the Association." Section 17.1 is
enforceable only to the extent that it requires payment of an agency fee which
is no greater than the proportion of Association membership fees (i.e., union dues)
uniformly required of members to underwrite the costs of collective bargaining,
contract administration and grievance adjustment. To the extent that a portion
of the membership fee is used for activities other than the costs of collective
bargaining, contract administration and grievance adjustment, this provision of
the Contract concerns an illegal subject of bargAining and is unenforceable.
The parties have stipulated that "a percentage Lof the  sums collected by the
Association through membership dues and service fees/ is spent for political,
social or speech activity." If the "political, socTa1  or speech activity"
referred to in the stipulation is not within the categories of permitted expen-
ditures listed by the Act, then clearly funds derived from mandatory agency fee
revenues may not be used to support such activities.*

Section 17-2 of the Contract purports to require that "an amount equal to
the Association membership dues" be deducted from the pay of each employee in
the bargaining unit. From what has been said above,itis clear that deductions
from non-authorizing agency fee payers may not amount to more than the maximum
amount of agency fee permitted by the Act. To the extent that Section 17.2 of
the Contract would require deductions of a greater amount, it concerns an ille-
gal subject of bargaining and is unenforceable.

The final sentence of Section 17.2 requires the Association to notify the
School Board before the beginning of the school year of "the amount of Associa- .
tion membership dues." This will serve to give the School Board necessary
information to know how much to deduct from the paychecks of Association members
for membership fees. However, if the amount deducted for such individual member-
ship fees is higher than the amount permitted to be mandatorily deducted from
the pay of non-authorizing agency fee payers, then the Association must also
provide the School Board with the appropriate amount to be deducted from the
pay of such agency fee payers, This must be done in time for the School Board
to process its first payroll to include the appropriate amount of deduction.
Once the Association has notified the School Board of the appropriate amount
to be deducted from the pay of agency fee payers, the School Board is obligated
under the Act and the Contract to begin making those deductions and no authori-
zation from the individual employee is required.

The School Board has argued that under Abood v. Detroit Board of Education,
431 U.S. 209, 97 S. Ct. 1782 (1977),  objecting employees have a right under the
First Amendment of the United States Constitution not to be required financially
to support labor union activities beyond collective bargaining, contract adminis-
tration and grievance adjustment. We believe that this right is adequately pro-
tected by the Act which itself forbids the requirement to pay and the unauthorized
deduction of agency fees for union activities beyond collective bargaining,

* Activities which are "political, social or speech" in character are not neces-
sarily mutually exclusive from "collective bargaining, contract administration and
grievance adjustment." For instance, lobbying with the appropriating body of the
Town government for approval of a proposed contract is both political and speech
activity, but it also is part of the public sector collective bargaining process.
See Darcy,  Foy, James and Kingston; Connecticut Labor Relations Statutes and
Decisions:Differences From Federal Law, 9 Conn. L. Rev. No. 4, 1977, p. 530.
Also, a union's chief negotiator having lunch or dinner at a restaurant with the
School Board's chief negotiator while discussing bargaining or grievances could
be both social and a legitimate and necessary part of collective bargaining, con-
tract administration or grievance adjustment.

-9-



contract administration and grievance adjustment. As we have stated above, the
Association has a duty to notify the School Board of the amount in question in
time for the School Board to make deductions which conform to the Act. Once
the Association has so notified the School Board, the School Board must deduct
the amount which the Association has indicated conforms to the Act. The School
Board has also argued, however, that before it can deduct the agency fees, there

' must be in place an internal union procedure to enable objecting employees to
verify the accuracy of the Association's determinatio!:  f the proper amount of
agency fee and that this procedure must meet procedure :iue process requirements
of the Fourteenth Amendment of the United States C0nst.i  lution.  We do not believe
that the legislature intended that boards of education be cast as the champion of
employee constitutional rights or that the legislature intended to embroil boards
of education in disputes between employees and their union over the amount to be
paid as agency fee or the legality of the procedures used by the union to deter-
mine those amounts. Such'questions concern internal union disputes between
employees and their unions.* In the event of such a dispute, it is the employee
who is the real party in interest and who would appropriately bring the challenge.
If individual employees wish on their own to challenge the accuracy of the Asso-
ciation's calculation of the agency fee to be deducted and/or the procedures used
by the Association tc :'ke such determinations, they have recourse to our state
courts which have jur a ,iction  over such questions.**

Finally, we find ;r:,zt  the School Board's refusal to make agency fee deduc-
tions from paychecks 01 employees who do not sign authorizations constitutes
individual bargaining in derogation of the Association's status as exclusive
bargaining representative in violation of Section lo-153e(b) of the Act. West
Hartford Education Association v. DeCourcy, 162 Conn. 566 (1972); Board of Edu-
cation of the City of Hartford, Decision No. 1576 (1977),  aff'd in Hartford
Board of Education v. Connecticut State Board of Labor Relations, Dk. No. 144984,
Superior Court, Judicial District of Hartford/New Britain (m0, 1978) Borden,
J.; Winchester Board of Education, Decision No, 1785 (1979); Board of Police
Commissioners, Town of Hamden,  Decision No, 1484 (1977). There is nothing to
prevent the School Board from accepting notice from employees that they wish to
have deducted from their p;r\+checks only the amount of agency fee permitted under
the Act, rather than the f '1 amount of Association membership fees where the
two amounts are different. :owever,  the School Board may not negotiate with
individual teachers that no amount shall be taken out and the School Board may
not negotiate over whether the amount of agency fee as determined by the Associa-
tion is or is not accurate. As we stated above, that is a question which rests
between the employee and the Association.

* Any possible doubt on this score is removed by the "SAVE HARMLESS" provision
at Section 17.6 of the Contract. BY this orovision the School Board is compre-
hensively indemnified and held harmless by'the Association for reasonable and
prudent actions taken by the School Board to comply with Section 17.1 and by
necessary implication Section 17.2 of the Contract.

** Individual employees do not have standing to file complaints with the Labor
Board. Waterbury Board of Education, Decision No. 1713 (1979).
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DECLARATORY RULING
and

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board
of Labor Relations by the School Board-Teacher Negotiations Act, Section 4-176
of the Connecticut General Statutes, and Section lo-152e-26 of the Regulations
of Connecticut State Agencies, it is hereby

I. DECLARED, that the Cheshire Board of Education:

A. violated its obligation to bargain in good faith under Section
lo-153e(b)  of the School Board-Teacher Negotiations Act when it refused
to deduct agency fees from its employees without individual authoriza-
tions from those employees, to the extent that such fees are no greater
than the proportion of Association membership fees uniformly required
of Association members to underwrite the costs of collective bargaining,
contract administration and grievance adjustment;

B. did not violate its obligation to bargain in good faith under
Section lo-153e(b)  of the School Board-Teacher Negotiations Act when it
refused to deduct agency fees from its employees without individual
authorizations from those employees, to the extent that such fees are
greater than the proportion of Association membership fees uniformly
required of Association members to underwrite the costs of collective
bargaining, contract administration and grievance adjustment.

II. ORDERED, that

A. The Education Association of Cheshire notify the Cheshire Board
of Education of the amount which represents the proportion of Association
membership fees uniformly required of Association members to underwrite the
costs of collective bargaining, contract administration and grievance
adjustment;

B. The Education Association of Cheshire comply with paragraph II A,
supra, in time for the Cheshire Board of Education to make agency fee
deductions in the proper amount from paychecks of non-authorizing employees
beginning with the first payroll issued to employees for the 1982/83  school
year;

C. Beginning with the first payroll of the 1982/83  school year, the
Cheshire Board of Education deduct agency fees from its employees without
individual authorizations in accordance with the amount which the Education
Association of Cheshire notifies the School Board conforms with paragraphs
II A and B of this Order;

D. Within thirty (30) days from the date of this Decision, the
Education Association of Cheshire shall notify the Cheshire Board of
Education of the following:

(1) the amount of agency fee which pursuant to the Act and
this Decision should have been deducted from non-authorizing
employees during the 1981/82  school year;

(2) the names of all bargaining unit employees from whose
paychecks the School Board did not deduct agency fees during the .
1981/82  school year because such employees did not provide indi-
vidual authorizations and who have since failed to pay the full
amount of agency fees required of them for the 1981/82 school
year;

(3) the amount which any such employees still owe as agency
fees for the 1981/82 school year.

Upon receiving this information, the School Board shall deduct from the
next paycheck of such employees the amount which such employees owe as
agency fee for the 1981/82  school year. No interest shall be charged;
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E. The Cheshire Board of Education shall post immediately in a
conspicuous place where members of the bargaining unit customarily
assemble, and leave posted for a period of sixty (60) consecutive days
from the date of posting, a copy of this Decision and Declaratory
Ruling in its entirety; and

F. The parties shall notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200 Folly Brook Boule-
vard, Wethersfield, Connecticut, within sixty (60) days of the receipt
of this Decision and Declaratory Ruling of the steps taken by them to
comply therewith;

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

-

TO:

Dr. Stephen August, Superintendent
Cheshire Board of Education
29 Main Street
Cheshire, Connecticut 06410

L. Wesley Nichols, Esq.
Siegel, O'Connor and Kainen
370 Asylum Street
Hartford, Connecticut 06103

CERTIFIED (RRR)

William S. Dolan, Esq.
Connecticut Education Association
21 Oak Street CERTIFIED (RRR)
Hartford, Connecticut 06106
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