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On November 26, 1980, Local 1303-30 of Council #4, AFSCME, AFL-CIO (the
Union) filed a complaint with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the Town of Hamdcn (the Town) had engaged and
was enga
(the Act7

ing in practices prohibited by the Municipal Employee Relations Act
in that:

The Town of Hamden unilaterally abolished a position and
refused to negotiate regarding the impact of that decision,
and concerning all wages of the employees affected.

After the requisite preliminary steps had been taken, the matter came before
the Labor Board for hearing on June 10, 1981. Both parties appeared at the hear-
ing, were represented by counsel and were provided full opportunity to examine
and cross-examine witnesses, adduce evidence and make argument. Both parties
filed written post-hearing briefs.

On the basis of the record before us, we make the following findings of
fact, conclusions of law, and dismissa. of the complaint.

Findings of Fact

1. The Town of Hamden is a municipal employer within the meaning of the
A c t .

2. The Union is an employee organization within the meaning of the Act and
is the exclusive bargaining representative for a bargaining unit of Town employees
'which includes clerical workers.

3. The parties ha\ie  had in effect between them a collective bargaining
agreement covering the bargaining unit for the period July 1, 1980 through June
30, 1982 (the Contract).

4. Article 16.9 Seniority of the Contract provides that in the case of lay-
off, employees have ce%% lateral and downward "bumping" rights based on
seniority. Article 16.9 provides:

16.9 In cases of lay-off, the'principle of seniority shall ,.*  1:'  '.
prevail  in that the senior employee may bump laterally within
a given classification, or downward, when in the discretion



of the department head of the position being filled or
replaced, individuals are equally qualified.

5. The Contract's wage schedule (an appendix to the Contract) includes
the position of Account Clerk with a salary range of $9,000 to $10,584 as of
July 1, 1981. There are several Account Clerk positions in various Town
departments. Each individual employee in the position of Account Clerk is
listed in the wage schedule.along  with his or her specific salary.

6. The Contract's wage schedule also includes the position of Senior
Clerk Typist with a lower salary range of $8,000 to $9,936 as of July 1, 1981.
There are several Senior Clerk Typists in various Town departments. Each indi-
vidual employee in the position of Senior Clerk Typist is listed in the wage
schedule along with his or her specific salary.

The Contract's wage schedule also includes the position of Clerk Typist
with l-salary range of $7,200 to $8,856 as of July 1, 1981 There are several
Clerk Typists in various Town departments. Each individual employee in the posi-
tion of Clerk Typist is listed in the wage schedule along with his or her
specific salary.

8. The duties of Account Clerk and Senior Clerk Typist as set forth in
their respective job descriptions contain substantial overlap, but the Account
Clerk posjtion has a greater emphasis on bookkeeping and accounting skills and
duties.

9. Before September 3, 1980,  there was no Account Clerk assigned to the
Town police department.

10. Before September 3, 1980, Louise Callahan was employed by the Town as
a Senior Clerk Typist assigned to the Town police department.

11. During July of 1980, the Town's Chief of Police, John D. Ambrogio,
and the Town's Personnel Director, Walter Denton, requested of Mayor Richard
G. Harris that a position of Senior Clerk Typist be removed from the police
department budget and that a position of Recount  Clerk be assigned there instead.

12. The reason for this request was Ambrogio and Denton's belief that the
police department required an Account Clerk position more than a Senior Clerk
Typist.

13. On August 5, 1980, Mayor Harris forwarded Ambrogio's request to the
Town's Legislative Council with a reconsnendation that the request be approved.

14. On September 2, 1980, the Counci  1 voted to approve the request.

. 15. It was the Town's intention to either promote or hire an employee into
the position of Account Clerk assigned to the police department. It was not the
Town's intention to transfer an existing Account Clerk from another Town depart-
ment into the police department.

16. On September 3, 1980, Denton sent the following letter to Callahan:

Dear Ms. Callahan:

At its regular meeting held last evening the Legislative Council
eliminated from the Police Department budget the Senior Clerk
Typist position which you presently occupy.

Pursuant to Article 16.9 of the current Collective Bargaining
Agreement between your Union and the Town, you, as a "senior
employee may 'bump laterally within a given classification, or
downward, when in the discretion of the department head of the
position being filled or replaced, individuals are equally quali-
fied." Under these circumstances, you may wish to choose to
accept a lay-off or invoke the provision of the "bumping" article.

To permit an orderly transition, I have attached a listing of those
positions which we consider to be lateral or downward. Should you
choose to exercise the bumping provision, please,advise  me of.which ,
position. Obviously, should you bump someone that individual may
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then bump someone with less seniority - hence, it is important
that this be accomplished with a minimum of delay.

Please let me know if you have any questions.

Very truly yours,
s/ Walter F. Denton
Personnel Director

(Exhibit 3)

17. By letter dated September 10, 1980, Callahan responded to Denton's
letter:

Dear Mr. Denton:

As per your correspondence of September 3, 1980, informing me
that the position I hold has been eliminated from the Police
Department Budget, I wish to inform you that I wish to invoke
the provision of the "bumping" article of the current Collective
Bargaining Agreement between my Union and the Town of Hamden.

I choose to do this under protest. From the list supplied by you
of lateral or downward positions I wish to inform you that I will
be bumping Bessie Robertson, Senior Clerk Typist.

Very truly yours,
s/ Louise T. Callahan (Exhibit 5)

18. On September 24, 1980, the Union's Deputy Director, Dominick Lucenti,
sent the following letter to attorney Lawrence O'Brien, the Town's labor
negotiator:

Dear Larry:

Please be advised that the Union wishes to negotiate with you
on the following items:

1, Creation of the new position of Accounting Clerk in the
Police Department.

2. Elimination of the position of Sr. Clerk Typist in the
Police Department.

3. The impact that this is going to have on Louise Callahan.

Please cease and disist LsicT  from any unilateral action related
to the above matters until we have met in negotiation.

Very truly yours, .
s/ Dominick A. Lucenti
Deputy Director

(Exhibit 6)

19. By letter dated November 19, 1980, Denton informed Callahan that she
would be permitted to bump into the Senior Clerk Typist position in the police
department then held by Bessie Robertson. The last paragraph of Denton's letter
s t a t e d :

This letter is to advise you that your' "bumping" request will
be honored and effective November 24, 1980 you will be moved
into the budgeted position of Senior Clerk Typist formerly
occupied by Ms. Robertson. Effective November 24, 1980 your

salary will also be changed to reflect an annual rate of
$8,819.00, the budgeted salary for that position.

(Exhibit 8)

20. The budgeted sala?y ($8,819.00) was the specific salary which
Robertson has been receiving. .This  was lower than the specific salary which
Callahan had been receiving in her eliminated Senior Clerk Typist position.
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21. By letterldated November 19, 1980, Denton informed Robertson that she
would be permitted to bump into a Clerk Typist position then held by Rhonda
Barry. The last paragraph of Denton's letter stated:

This letter is to advise you that your "bumping" request will
be honored and effCctive November 24, 1980 you will be moved
into the budgeted position of Clerk Typist formerly occupied
by Ms. Barry. Effective November 24, 1980 your salary will
also be changed to reflect an annu.al rate of $8,452.00, the
budgeted salary for that position.

(Exhibit 7)

22. The budgeted salary ($8,452.00) was the specific salary which Barry
had been receiving. This was lower than the $8,819.00 salary which Robertson
had been receiving.

23. On November 24, 1980, Callahan bumped into Robertson's position and
Robertson bumped into Barry's position in accordance with Denton's letters. Barry
was laid off.

24. When Callahan bumped into Robertson's Senior Clerk Typist position, she
suffered a reduction in pay because she was required to assume the specific salary
which Robertson had been paid in the position (which was lower than Callahan's
specific salary in the police department) rather than being permitted to stay at
the specific salary she had been receiving while serving as a Senior Clerk Typist
in the police department. (See finding 19, supra.)

25. On November 24, 1980, the Union filed a grievance under the Contract on
behalf of Callahan alleging that the Town had committed a "Violation of, not
limited to, Article VII - Wages - of the bargaining unit contract." (Ex. 12)

26. The grievance was denied by the Town'  and at the time of the hearing in
the present case the grievance was pending for arbitration.

27. The Town has taken the position that it was under no duty to bargain as
requested by Lucenti's letter of September 24, 1980 and the Town has not since
that date bargained over the issues raised in Lucenti's letter.

28. The Union filed the present complaint on November 26, 1980.

Conclusions of Law

1. An employer has the right to eliminate positions, create new positions,
and lay off employees for legitimate management purposes.without first bargaining
these subjects.

2. The secondary impacts of these decisions on mandatory subjects of bar-
gaining must be bargained with the exclusive bargaining representative of the
affected employees.

3 . The initial demand to bargain such secondary impacts must be clear and
express in requesting bargaining, but it need not specifically enumerate all
issues which the union wishes to raise in such negotiations.

4. The Act does not require bargaining over impacts which are not shown to
in fact exist.

5. Impact questions which are covered by the parties' Contract do not
require negotiation during the term of the Contract so long as the employer acts
in accordance with the Contract's provisions.

6 . The question of the salary to be paid to Callahan in her new position
has been submitted by the Union to arbitration and we defer to that process on
the questions of whether the Contract covers that issue and the appropriate
salary to be paid to Callahafi.
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* Discussion

We have consistently held that in the absence of improper motivation (i.e.,
anti-union animus) or an express contractual restriction, an employer has the
right to eliminate positions, create new positions and lay off employees for
legitimate managerial purposes. Tdwn of Stratford, Decision No. 999 (1971);
Town of Newington, Decision No. 1116 (1973): West Haven Board of Education,
Decision No. 1363 (1976). These decisions are among those which concern the
core area of management decisions making which is not subject to bargaining.
West Hartford Board of Education v. DeCourcy, 162 Conn. 566 (1972).

Although the making of decisions which fall within this  core area of
managerial discretion are not subject to bargaining, the secondary impacts of
such decisions on wages, hours and conditions of employment are required to be
bargained. City of Bridgeport (Fire), Decision No. 1485 (1977); City of Hart-
ford (Fire), Decision No. 1850 (1980).

In the present case the Union claims that the Town refused to bargain over
the impacts of its decisions to eliminate Callahan's Senior Clerk Typist position
in the police department and to create an Account Clerk position in that depart-
ment. The Town argues that there were no impacts which required bargaining and
that even if there were, the Union did not specifically identify the subjects it
wished to bargain when it made its demand and therefore the Union waived any
right to bargain impacts.

We reject the Town's waiver argument to the extent that it is based upon
alleged lack of specificity in the Union's demand to bargain. We have held that
where there is an employer duty to bargain, a union must make a "direct and
unequivocal" demand for bargaining within a reasonable time, City of New Haven,
Decision No. 1879 (1980),  but we have never required that thexjtial  demand set
forth in detail all of the issues which might arise in such bargaining. We feel
it is only required that the union's initial demand clearly identify the basic
situation giving rise to the demand and the subject which the union wishes to
bargain. Lucenti's demand did that in this case. We see no necessity for com-
prehensive specificity in an initial demand to bargain impacts because greater
specifics should become evident upon the employer's responding inquiry to the
initial demand. If, when these specifics tire set forth (and the union does have
a duty to provide spe,cifics  early in any such discussions), the employer concludes
that there is no duty to bargain, the employer can then make an informed decision
whether or not to proceed with bargaining. If the employer does not make a
responding inquiry for greater specifics, it does so at the risk of committing
an illegal refusal to bargain if the union is seeking negotiations on matters
which require bargaining. There would also be an unfair burden placed on the
union by requiring comprehensive specificity in the initial demand because in
many instances the employer is more acquainted than the union with what the spe-
cific impacts are likely to be and to require specifics from the union in the
initial demand would often place the union in the position of guessing at specifics
whi'ch it could not reasonably be expected to know. We see no need to place a
burden of such specificity on the union in its initial demand, at least where
lack of such specificity creates no real prejudice for the employer, but only a
need for the employer to inquire further. No such prejudice is evident in the
present case and we therefore find no waiver based on any lack of specificity in
the initial demand for bargaining. . . .'

The specific impacts about which the Union.has expressed concern in the
present case are the folloriing:

(1) How the elimination of' Callahan's former Senior Clerk Typist position
from the police department would affect the work load of bargaining unit
.employees  in the police department;

(2) How the transfer of Callahan to Robertson's position would affect'the'
work load, duties and responsibilities of Callahan;

(3) The salary which Callahan would receive upon assuming Robertson's
position.

We treat these in order.' With regard to the first item, the Union has not shown
that the elimination of Callahan's Senior Clerk Typist position would create any
impact upon the workload of the remaining clerical employees in the police depart-
ment. No evidence at all was offered in this regard. In City of Bridqeport
(Fire), supra, we held that for a change in workload made during the term of a
collective bargaining agreement to require bargaining, it must be shown to have
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a substantial impact. If this is shown, the  change in workload will concern a
mandatory subject of bargaining and will require bargaining. Cf. City of New
Britain, Decision No. 2108 (1982). In the present case, the Union has argued
that we must assume such a substantial impact. This we cannot do. There must
be evidence of such impact or probable impact, and none has been produced. On
the record before us we therefore cannot find that there was any change in work-
load for the remaining bargaining unit employees in the police department.
Without <uch a finding there is no basis to conclude that there existed a work-

' *load  issue requiring bargaining. We do recognize that prior to the filling of
the Account Clerk position, it may have been unclear to the Union whether there
would be a permanent workload impact on other employees.* To require the Union
to know what did not exist would be unfair. Therefore, we should point out that
if a substantial change in workload resulted after the filling of the Account
Clerk position, the Union has the right to demand bargaining over workload and
the Town has a duty to bargain on the subject.** Oh the present record, however,
no change in workload and no illegal refusal to bargain has been shown.

With regard to the second item, we believe this question has already been
bargained by the parties in their negotiations which resulted in the Contract's
bumping rights for employees.(Article  16.9). The Contract provides for employee
choice to move from one position to another by exercise of seniority rights to
bump in the event of elimination of a position. When an employee chooses a
position into which he/she decides to bump, the employee takes the workload
which goes with it. If an employee has a choice of positions, as in the present
case, the employee has even more control through choice of positions as to what
his/her future workload will be. Even without this additional latitude which
exists where there is a choice of positions, the only reasonable construction
of the bumping provisions is that the employee who bumps mllst take the new posi-
tion as it exists. Beyond this, the Union has again made no showing that
Callahan would have a substantially different workload than in her old position.

. 'The third item presents a question of impact on wages and this is clearly
the type of secondary impact which would require bargaining. However, the ques-
tion of the specific salary Callahan should receive in her new position has been
submitted to the grievance procedure and was pending in arbitration at the time
of the hearing. The resolution of this question depends on a construction of
the parties' Contract and the Union has chosen to have that question decided in
the forum of. arbitration. Whether the Contract covers the question of Callahan's
salary in the present circumstances and what that salary should be, is a question
which we leave to the Union's initially chosen tribunal - arbitration.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State Goat-d
of Labor Relations by the Municipal Employee Relations Act, it is.  .

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS .'

BY
s/ Kenneth A. Stroble

Kenneth A. Stroble

. s/ Pdtricia V. LOW

Patricia V. Low

* The record provides no basJs for concluding that there was a temporary change
in workload between the time-Callahan's former Senior Clerk Typist position was
eliminated and the filling of ttie Account Clerk position.

** See generally, Town of Wallingford, Decisidn No. 2062. (1981).
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