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DISMISSAL OF COMPLAINT- -

On July 1, 1981, the Hartford Board of Education (School Board) filed a
complaint with the Connecticut State Board of Labor Relations (Labor Board)
alleging that the Hartford Federation of Teachers (Federation) had engaged and
was engaging in prohibited practices within the meaning of Section IO-153e(c)
of the School Board-Teacher Negotiations Act (the Act) in that the Federation
had violated the collective bargaining agreement between the School Board and
the Federation by sending a memorandum dated June 17, 1981 to all teachers
stating that the Federation's executive board had been authorized to begin
making preparations for a job action and to call a vote on a job action.

After the requisite preliminary steps had been duly taken, the matter was
brought before the Labor Board for a iiearing on December 7, 1981. Both parties
appeared at the hearing and were provided a full opportunity to present evidence,
examine and cross-examine witnesses and make argument.

At the outset of the hearing, the School Board presented an amended complaint
alleging that the Federation had further violated the Act by sending a memorandum
dated August 20, 1981 urging teachers to prepare themselves for a prolonged job
action. The amended complaint alieged that this action constituted a repudiation
of the collective bargaining agreement between the parties.

After the hearing, both parties filed written briefs. On the record before
us, we make the following findings of fact, conclusions of law, and dismissal of
the complaint.

Findings of Fact

1. The Hartford Board of Education is a local board of education subject
to the provisions of the Act.

2. The Hartford Federation of Teachers is an organization of certified
professional employees within the meaning of the Act and has at all material
times been the exclusive bargaining representative of the teachers' unit in the
Hartford school system.

3. At all material times the parties had in effect a collective bargaining
agreement (the Contract). Article III, Section E of the Contract provided in
relevant part as follows:



E. No Work Stoppage

. ..The  Federation, in consideration of this Agreement and
its terms and conditions, will not, during the term of this
Agreement, engage in or condone any strike, work stoppage or
other concerted refusal to perform any assignment on the part
of any employee represented hereunder.

4. Article XX, Section C of the Contract provided for expiration of the
Contract on June 30, 1982 and that "Representatives of the Board and the Union
agree to meet on September 12, 1981 to commence negotiations for a successor
Agreement."

5. On June 16, 1981, the Federation held a meeting, at which the upcoming
'contract negotiations were discussed. A motion was made and passed unanimously
at this meeting authorizing the Federation's executive board to begin making
preparations immediately to build support for a job action.

6. On June 17, 1981, Timothy E. Murphy, President of the Federation, sent
a memorandum to all teachers in Hartford reporting on several motions that had
been passed unanimously at the June 16, 1981 meeting, including the one described
in Finding 5. The memorandum was distributed to teacher mailboxes at work and
provided as follows:

TO: All Teachers
FROM: Timothy C. Murphy, President June 17, 1981

The following motions were passed unanimously at the June 16,
1981, meeting at HPHS. It was the sentiment at the meeting that
every Hartford teacher would be obligated to help in making prepara-

, tions and in building support for a job action should it become
necessary in the last resort. You can help best by starting with
yourself this summer. Take the necessary action to put yourself in
a position to hold out as long as possible. Your ability to endure
the economic pressures and withstand a prolonged job action could
make the difference between success and failure for yourself and
your colleagues.
TCM/jpc
opeiu:376
afl-cio

**x**
MOVED:

That the members of the HFT go on record and express their strong
opposition to binding arbitration as a process which restricts the
ability of the parties to negotiate a settlement and imposes often
unacceptable decisions of a third party on both sides; and

Further, since the present law provides inadequate time for actual
negotiations, the teachers of Hartford call upon the Hartford Board of
Education to commence negotiations early and agree to meet at least
twice weekly for a period of 12 weeks or until such earlier time as
a settlement is reached; and

Further, that if at the end of the period of negotiatons a settle-
ment has not been reached and a good faith effort has not been made by
Board negotiators, the teachers of Hartford announce their intention
not to participate in the binding arbitration process and to seek
alternate means of settlement.

*****
MOVED:

That the Executive Board of the HFT is authorized to begin making
preparations for's  job action effective immediately; and

'Further, that the HFT Executive Board, after consultation with
the Negotiating Team following an appropriate period of negotiations,
is authorized to call a mass meeting of teachers to consider a vote on
a job action if negotiations do not appear fruitful and the imposition
of binding arbitration appears likely:

--Such a vote will include all teachers in the City of
Hartford

--Shall be by secret ballot
--Shall require a 90%  approval; and

Further, the Executive Board shall be charged with the responsi-
bility of immediately commencing a campaign to build support for such
a job action should it be necessary in the last resort.

(Exhibit 4)
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7. On August 20, 1981, the Federation mailed a memorandum to the homes of
all Hartford teachers. This memorandum was in the form of a newsletter and made
references to the upcoming contract negotiations as well as other subjects not
relevant to these proceedings. This memorandum,provided  in relevant part:

MASS MEETING SCHEDULED
ON NEGOTIATIONS

September 23 at Bulkeley High School

x x x

Save this date on your calendar. Negotiations are scheduled to
begin early in September for a successor contract for Hartford teachers.
Remember that last year the teachers of Hartford passed a resolution to
call a mass meeting of ALL teachers early in the school year to consider
a job action should negotiations prove unfruitful. All teachers were
urged to take steps to prepare themselves and their families to survive
a prolonged job action should one be necessary as a last resort. Hope-
fully you have paid off your outstanding debts to the extent possible
and have built up a special contingency savings account. Full and part-
time work opportunities should be lined up if they have not been already.
Finally, it is not too late to place yourself and your family under your
spouse's insurance fringe benefits to be sure that you are covered in the
event that yours may be suspended for a period of time. The success of
any job action that may be voted by Hartford teachers will depend on the
will and the financial ability of the teachers involved to endure it.

(Exhibit 5)

8. No evidence was introduced at the hearing to show that the memoranda
described in Findings 6 and 7 were distributed to anyone other than teachers.

9. No evidence was introduced at the hearing showing any further Federation
statements regarding job actions after September 23, 1981.

10. At the time of the hearing in this case (December 7, 1981),  the parties
were engaged in collective bargaining negotiations for a successor agreement to
the Contract.

11. No evidence was introduced at the hearing showing that the Federation
engaged in any job action during the negotiations in question.

Conclusions of Law

1. A respondent's unexcused refusal to carry out the terms of a collective
bargaining agreement in good faith constitutes a refusal,to bargain ant! a viola-
tion of the Act where the respondent's action is contrary to its clear contractual
obligation.

2. The Contract's restriction that the Federation not "condone" a strike
was not shown to be broad enough to create a clear contractual obligation pro-
hibiting pre-strike encouragement or advocacy.

3. Even though the parties' Contract did not create such a clear obligation,
the Act prohibits a union from encouraging or advocating a strike where the
union's advocacy of the strike is directed to inciting or producing an imminent
strike and is likely to produce such a strike.

4. Because the memoranda sent by the Federation were not directed toward
inciting or producing an imminent strike and the record showed only that the
memoranda were intended and used as internal union communications to the teachers,
rather than as coercive threats directed toward the School Board, we find no vio-
lation of the Act in this case.

Discussion

The School Board alleged-in its original complaint that the sending of the
June 17, 1981 memorandum constituted a "violation" of Article III, Section E of
the Contract and therefore a prohibited practice under the Act. This does not
state a pri facie claim of a prohibited practice under the Act, but is instead
a matter for th??j%evance  arbitration prccess. Town of Newington Board of
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Education, Decision No. 1116 (1973); State of Connecticut (Comptroller), Decision
No. 1871 (1980). If the onlv complaint before us were the original complaint, we
would be required to dismiss-because we do not have jurisdiction over a-dispute
which solely involves a claim of breach of contract. Town of‘Newington;  State of
Connecticut (Comptrollerl, supra.

The School Board alleged in its amended complaint that the sending Of the
August 20, 1981 memorandum constituted a repudiation of Article III, Section E
of the Contract and therefore a prohibited practice under the Act. In its opening
argument at the hearing, and in its brief, the School Board argued that the send-
ing of both memoranda constituted a repudiation of Article III, Section E of the
Contract. These allegations do state a prima facie claim of a prohibited practice.
Town of Trumbull, Decision No. 2102 (19811;  State of Connecticut (Comptroller),
supra.

The repudiation of contract doctrine arises from the principle that the duty
to bargain in good faith is not limited to only that time when the parties are
negotiating a formal contract, but also includes the obligation to carry out the
terms of the formal contract in good faith. Town of Trumbull, supra; State of
Connecticut (Comptroller), supra; Town of Plainville, Dec. No. 1790 (1979);mden
Community Child Care, Inc., Dec. N-)(1979);  Southington Board of EducaflK
Dec. No. 1717 (1979),  aff'd in Southington Education Association v. Connecticut
State Board of Labor Relations, et al, Dk. No. 229312, Superior Court, Hartford/
New Britain (Novwh Branford Board of Education, Dec. No. 1659
(1978); Derby Board of Education,~amford,  Dec. No.
1052 (1971). In these cases, we have found that there are three ways in which
repudiation of contract may occur. The first is where the respondent party has
taken an action based upon an interpretation of the contract and that interpreta-
tion is asserted in subjective bad faith by the respondent party. Town of Plain-
ville;  Southington Bd. of Ed., supra. The second is where the respondent party
has taken an action based uoon  an interoretation of the contract and that inter-
preta
of Ed
of an

tion is wholly frivolous or implausible. Town of Plainville; Southington Bd.
:, supra. The third type of repudiation o-contract does not involve assertion
interpretation of the contract by the respondent, but instead, the respondent

either admits or does not challenge the complainant's interpretation of the contract
and seeks to defend its action on some collateral ground which does not rest upon
an interpretation of the contract, e.g., financial hardship, administrative diffi-
culties, etc. If the respondent's defense does not excuse its actions, we will
find reDudiation if the respondent's action was contrary to its clear contractual
obligation. Hamden Community Child Care; North Branforb Board of Education; City
of Stamford, supra.

The School Board seeks to bring this case within the third category of
repudiation. To do this it must first show that the Federation either admitted
the School Board's interpretation of the Contract to be correct or that the Fed-
eration failed to challenge the School Board's interpretation of the Contract.
The School Board must also show that the Federation's actions (the sending of the
memoranda) were contrary to the Federation's clear contractual obligation.

The School Board argues that the clear language of Article III, Section E of
the Contract prohibits the Federation from condoning "any strike, work stgpage
or other concerted refusal to perform any assignment on the part of any /teacherpI
and that the Federation's sending of the memoranda constituted the condozng ofa
strike. The Federation argues that in fact, the memoranda did not contemplate a
strike, work stoppage or refusal.to perform any assignment, but only "things like
picketing, political action" (Tr. 19). On the record before us, we reject the
Federation's argument that the memoranda did not contemplate the types of job
,actions  prohibited by the Contract. The Federation's characterization of the
memoranda is completely at odds with the obvious intention manifested by the docu-
ments themselves. The first paragraph of the June 17, 1981 memorandum speaks
generally to the teachers ' "ability to endure the economic pressures and withstand
a prolonged job action." Picketing and political action would not seem to create
"economic pressures." More revealing are the specific measures urged in the August
20, 1981 memorandum, which are undeniably traditional defensive measures taken by
employees to withstand a strike, i.e., pay off outstanding debts, build up a special
contingency savings account, line up full and part time work opportunities and
place yourself and your family under your spouses' insurance "to be sure that you
are covered in the event that yours may be suspended for a period of time." Such
extraordinary measures are obviously not necessary for picketing or political
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action. They are necessary for one thing--a strike. This argument by the Fed-
eration was not based upon an interpretation of the Contract, but upon a factual
dispute concerning the nature of the Federation's actions. If this were the only
issue to be decided in this case, we would find repudiation if we agreed that the
sending of the memoranda was contrary to the Federation's clear contractual obli-
gation. Cf. East Hartford'Board  of Education, Dec. No. 1911 (1980). However, we
do not conclude that the sending of the memoranda meets that standard because it
is far from clear that the Federation's action fell within the parties' intended

, meaning of the word "condone." There was no evidence introduced to show what the
parties intended when they used the word "condone" in the Contract and whether one
uses a standard or leoal  dictionary definition, the act of condonino or condonation
contemplates the existence of an illegal,  offensive or improper act"which is par-
doned, overlooked or forgiven.* This implied condition of a DreCedino, or at least
a contemporaneous, illesal  act is especially strong in American labor-iaw doctrine.
See e.g.‘, Board of Trustees for Connecticut-State Technical Colleges, Decision No
1740 (1979) p. 13; Packers Hyde Association v. NLRB, 360 F.2d 59, 62 (8th Cir.);
Confectionery Drivers v. NLRB, 312 F.2d  108, 52 LRRM 2164, 2166 (2nd Cir. 1963);
NLRB v. Aladdin Industries, 157 F.2d  377, 382 (7th Cir.). These cases uniformly
view condonation as somethino which occurs after an illegal strike has actuallv

' begun. What the Federation clearly did do was to encourage or advocate an illegal
strike, not clearly to condone one within the usual meaning of the word. It may
be that the parties in fact intended a broader meaning than the usual definition
when they agreed to use the word condone in their contract, However, there was
no evidence adduced to support such a broader mutual intention and in the absence
of such evidence we cannot find that the Federation's actions were in violation
of its clear contractual duty.

This does not necessarily end the matter. Even though we find that the Fed-
eration did not repudiate the Contract by its encouraging or advocating a strike,
the Act itself exoresslv forbids strikes** and we have declared them to constitute
a prohibited practice under our public sector labor relations statutes. Board
of .Trustees  for State Technical Colleges, supra; Derby Education AssociatK
Decision No. 16mcPolice  Zion Local 530 (New Haven) Decision No. 1555
(1979). If the strike itselfillesal,  we also believe the threat of a strike
must be considered a type of coercion-which is prohibited by the Act.*** in the
present case we do not find that the sending of the memoranda constituted a pro-
hibited practice for the following reasons. First, the record before us shows
that the memoranda were sent directly only to teachers and not to the School Board
or its administration. Thus, so far as the record shows, the memoranda were in-
tended and used only as internal union communications and not as coercive threats
toward the School Board. Second, although the memoranda did encourage or advocate
an illegal strike, they were not directed toward inciting or producing an irrminent
strike. The United States Supreme Court has said that speech is protrcted under
the First Amendment of the United States Constitution unless "aavocacy is directed
"to inciting or producing imminent lawless action and is likely to incite or pro-
duce such action." Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (per curiam).
Mere advocacy of lawless action is protected free speech unless'the speech would
incite imminent lawless action. Under Brandenburg if a statute is so broad that
it does not distinguish between advocacyand  incit;ment, it conflicts with First
Amendment guarantees of freedom of speech. See also Aurora Education Associa.tion
v. Board of Education, 490 F.2d 431 (7th Cir. 1973),  Gt. denied, 416 U.S. 985
(1973); Alabama Educ.  Assn. v. Wallace, 362 F.Supp.  682 (M.D. Ala. 1973).

The June 17, 1981 memorandum stated that the Federation's executive board had
been authorized to "call a mass meeting of teachers to consider a vote on a job
action if negotiations do not appear fruitful and the imposition of binding arbi-
tration appears likely." That memorandum also stated that the vote would have to
be 90% in favor of such an action. The August 20, 1981 memorandum contained the

* SeeAack's  Law Dictionary, 4th Ed. p. 367; Webster's New Collegiate Diction-
$rl (1977),  p. 235; Webster's New World Dictionary, Second College Edition (1976)
p. 296.

** Section lo-153e(a)  of the Act provides in relevant part: "No certified pro-
fessional employee shall, in,an  effort to effect a settlement with his employing
Board of Education, engage in any strike or concerted refusal to render services."

***  In interpreting the Act's direct and express prohibition on strikes, we need
not find any clear mutual agreement between specific parties as we must to find
repudiation of contract.
Legislature,

Instead, we are solely concerned with the intent of the
not the parties.
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announcement of such a mass meeting for September 23, 1981. Thus, although both
memoranda clearly encouraged and advocated a vote in favor of a strike, the fol-
lowing factors demonstrate that the memoranda could not have produced an imminent
strike: (1) the meeting to authorize the strike was not to be held until over a
month from the issuance of the August 20, 1981 memorandum; (2) even if the member-
ship did vote to authorize a strike, the memorandum did not specify and the record
did not show that a strike would begin upon authorization or whether an actual
strike would only be called by the executive board when it concluded at some
future time that "negotiations do not appear fruitful and the imposition of bind-
ing arbitration appears likely." Under these circumstances, it is our view that
finding a prohibited practice on the record before us would result in an unconsti-
tutional infringement of First Amendment rights.

Although we find that the Federation did not cross over the line from speech
protected by the First Amendment to illegality in the present case, the Federa-
tion was clearly flirting at the border of very dangerous territory. We have
previously addressed the seriousness of purpose with which our public sector labor
relations statutes forbid strikes by public employees:

We recognize that strong arguments can be made in favor as well
as against, allowing public employees to strike but that is beside
the present point. These arguments have been urged on the General
Assembly and no doubt will be again. For the present, the Legislature
has answered them by the categorical prohibitions set out above. This
is the policy of the Act declared in the strongest terms possible.
As long as it stands, an open and flagrant violation of it strikes
at the very foundations of ordered liberty in a democratic society.
It is.the use of a weapon unequivocally forbidden by law.

Board of Trustees for Connecticut State Technical Colleges,
l?&ision No. 1770 (197Y).

Advocacy directed toward inciting or producing an imminent strike should, we believe,
be viewed with the same gravity as the strike itself. And there should be no doubt
that the commission of a prohibited practice by such actions could justify imposi-
tion of the strongest available sanctions, including, but not limited to, the pay-
ment of compensatory and/or exemplary damages. Police Union Local 530 (New Havenl,
supra; Cf. Killingly Board of Education, Decision No. 2118 (1982).

Dismissal of Complaint-___

By virtue of and pursuant to the powers vested in the Connecticut State Board
of Labor Relations by the School Board-Teacher Negotiations Act, it is

ORDCRED, that the complaint filed herein be, and the same hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Kenneth A. Stroble
Kenneth A. Stroble

-

s/ Patricia V. Low
Patricia V. Low
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