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On February 11, 1981, Local 1303 of Council #4,  AFSCME, AFL-CIO (the Union)
filed with the Connecticut State Board of Labor Relations (the Labor Board) a
complaint alleging that the West Hartford Board of Education (the Respondent)
had engaged and was engaging in practic.; prohibited by the Municipal Employee
Relations Act (the Act) in that:

II . ..the seniority provisions of the collective bargaining agreement
were modified without the Union's consent and without the benefit
of negotiations for the hiring of a Groundsman (Maintenance II
Classification).

An individual from the Custodial bargaining unit was hired to fill
the position and same was allowed to carry his seniority to the main-
tenance bargaining unit for the purpose of contractual application."

After the preliminary steps had been duly taken the matter came before the
Board for hearing on July 22, 1981, at which the parties appeared, were repre-
sented and fully heard.

fact,
Based upon the whole record before us, we make the following findings of
conclusions of law, and order.

Findings of Fact

1. The Respondent is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act.

3. At all times material to this complaint, the Union has represented two
bargaining units within the Respondent's employ. One bargaining unit is comprised
of maintenance employees; the other is comprised of custodial employees.

4. The 1979-1981 collective bargaining agreement covering the maintenance
unit (the Maintenance Contract) makes no specific reference to the seniority
rights,of transferees from other bargaining units.

5. Article 3.2 of the Maintenance Contract addresses seniority generally
and provides in pertinent part:



All employees who have actually worked sixty (60) days shall
be continuing employees. Their probationary period will be con-
sidered completed, and their seniority will then date back to the
time they were hired.

6. On January 11, 1979, during negotiations for the Maintenance Contract,
the Respondent presented the Union with a seniority list with each employee's
seniority computed on the basis of the length of time he had been in his present
job classification.

7. The Union objected to that basis for computation of seniority and took
the position that seniority was to be computed on the basis of date of hire.

8. At the next bargaining session, the Respondent submitted a revised
seniority list to the Union. The revised list computed each employee's seniority
on the basis of date of hire. The "date of hire" used was the date upon which
the employee had first become employed by Respondent.

9. The Union accepted and did not object to the revised seniority list.

10. In October, 1980, Respondent provided the Union with an updated version
of the seniority list. The Union accepted and did not object to the updated list.

11. Respondent's January 11, 1979 seniority list identified Carmen Chilone's
seniority as dating from July 1, 1966. This was the date Chilone had moved from
the maintenance unit classification of mason 2 into his present maintenance unit
classification of mason 1.

12. Respondent's revised seniority list identified Chilone's seniority as
dating from June 4, 1957. This was the date Chilone had been first hired by the
Respondent. The position Chilone was hired for at that time was a custodial
position.

13. Respondent's updated October, 1980 seniority list also identified Chilone's
seniority as dating from June 4, 1957.

14. Chilone had transferred from his custodial position to the maintenance
position of Mason 2 on March 26, 1962. This date was not used to calculate
Chilone's seniority on any of the aforementioned seniority lists.

15. There was no evidence adduced at the hearing to show that a single
employee ever had his seniority identified as dating from date of transfer from
a custodial to a maintenance position.

16. On February 9, 1981, Respondent transferred Ulysses Clyde from a custodial
bargaining unit position to a maintenance bargaining unit position. Respondent
credited Clyde with seniority back to his date of hire as a custodian.

17. The Union objected to the calculation of Clyde's seniority and argued
that Clyde's seniority should be based upon the'date of Clyde's transfer into
his maintenance unit position.

18. The Respondent refused to recalculate Clyde's seniority and the Union
filed the instant complaint.

Conclusions of Law

1. An employer's unilateral change in an existing term or condition of
employment involving a mandatory subject of bargaining during the term of an
existing collective bargaining agreement will constitute a refusal to bargain
and a prohibited practice unless the employer proves an adequate defense.

2. The basis used for the computation of seniority concerns a term or con-
dition of employment and a mandatory subject of bargaining.

3. Respondent's computation of Clyde's seniority on the basis of his original
date of hire, rather than on the basis of the date he transferred into the main-
tenance unit, was consistent with existing practice for computation of seniority
and therefore d!d  net ccnst;tute a change in an existing term or condition of
employment.
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4. The Union has failed to establish a prima facie case because it has
not demonstrated a change in an existing term or condition of employment.

Discussion

The Union's complaint alleges that Respondent has unilaterally modified the
seniority provisions of the collective bargaining agreement. This implies that
the Union's complaint rests solely upon a breach of Contract. If that were the
Union's actual claim, we would dismiss the complaint for lack of jurisdiction.
We do not have jurisdiction to decide questions which concern a mere breach of
contract and nothing else. Town of Trumbull, Dec. No. 1937 (1981); State of
Connecticut (Comptroller), Dec. No. 1871 (1980). However, the Union's was
stated differently at the outset of the hearinq and we take that statement as
amending the complaint. As stated at the hearing, the Union's claim is that the
Maintenance Contract is silent on the question of how much, if any, seniority a
transferring employee brings with him into the maintenance unit and the Respondent's
crediting of Clyde with seniority back to his date of hire in the custodial unit
constitutes a unilateral change in an existing term or condition of employment.
(Tr. 4). This claim is one over which we have jurisdiction, but on the record
before us the complaint must be dismissed on the merits.

An employer's unilateral change in an existing term or condition of employ-
ment involving a mandatory subject of bargaining during the term of an existing
collective bargaining agreement will constitute a refusal to barqain and a pro-
hibited practice unless the employer proves an appropriate defense. Town of
Trumbull, Dec. No. 1107 (1981); Hartford Board of Education, Dec. No.161171978);
Town of Westport, Dec. No. 1621 (1977); Town of Newington, Dec. No. 1116 (1973);
aff'd in Town of Newinqton v. Connecticut State Board of Labor Relations, Docket
No. 109307 (Court of Comnon Pleas, Hartford J.D., December 11, 14;:),  Kinmouth, J.
There is no doubt that seniority is a term or condition ~:f  emplo.$;~nt  involving a
mandatory subject of bargaining, West Hartford Education ,&sociation, Inc. v.
Decourcy, 162 Conn. 582 (1972); Town of East Haven, Dec. No. 1279 (1975),  aff'd
in Town of East Haven, et al v. East Haven Police Union et al, Docket No. 142400
(Superior Court, New Haven J.D., June 17, 1975),  Levine, J. As part of its prima
facie case, the Union must prove that there has in fact been a change in an exist-
ing term or condition of employment. Failure to do so requires dismissal of the
complaint. Town of East Haven, Dec. No. 1937 (1980); State of Connecticut
(Comptroller)-, supra.

In the present case, it is the Union's burden to show that Respondent's credit-
ing of Clyde with seniority from his initial date of hire with Respondent was a
change in existing conditions of employment. The record shows that the only rele-
vant instance prior to Clyde's wherein an employee transferred from a custodial
classification to a maintenance classification was when Chilone did so in 1962.
The record does not show whether the Respondent initially credited Chilone with
his custodial seniority when he transferred to his maintenance classification.
However, during negotiations for the present Maintenance Contract in January, 1979,
the Respondent submitted a seniority list for the maintenance unit to the Union in
which Respondent allotted seniority on the basis of the length of time each employee
had served in his present job classification (e.g., mason, carpenter, painter, etc.).
At the negotiations, the Union objected to Respondent's basing seniority upon length
of time in a job classification and argued that seniority was to be determined on
the basis of date of hire. In response, at the next negotiating meeting, the Re-
spondent presented the Union with a revised seniority list, which calculated senior-
ity on the basis of date of hire with the Respondent. Chilone's name was on the
list and his seniority was clearly identified on the new list as dating from June 4,
1957, when he had been hired by Respondent into a custodial position. The Union
accepted this seniority list without objection. In October, 1980, the Respondent
gave the Union an updated seniority list for the maintenance unit. This updated
list also set Chilone's seniority as dating from June 4, 1957. The Union again
raised no objection to Respondent's calculation of seniority. Against this back-
ground, and given the Union's failure to show that the Respondent had ever calculated
seniority by date of transfer, the Respondent's crediting of Clyde with seniority
from his date of hire into a custodial position is' shown to be consistent with the
only proven practice, and cannot be characterized as a change in existing conditions
of employment. The Union has therefore failed to establish an essential element of

. its prima facie case and its complaint is dismissed.

change
Since the Union has failed to establish a prima faciecase by demonstrating a
in an existing condition of emplo.yment,  the quesof  the interpretation

of Article 3.2 of the Maintenance Contract is not within our jurisdiction. State
of Connecticut Comptroller), supra,
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Dismissal of Complaint

By virtue of and pursuant'to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

TO:

Dr. Peter Belie,  Superintendent of Schools
West Hartford Board of Education CERTIFIED (RRR)
211 Steele Road '
West Hartford, Connecticut 06117

Lloyd Calvert, Associate Supt. of Schools
west Hartford Board of Education
Xl  Steele Road
#est Hartford, Connecticut 06117

Edward Smith, Director of Plant Service
West Hartford Board of Education
211 Steele Road
West Hartford, Connecticut 06117

0. Bradford Griffin, Jr., Esq.
Avon Park North
Avon, Connecticut 06001

Robert Pezze, Staff Representative
Council #4, AFSCME, AFL-CIO
742 Worthington Ridge
Berlin, Connecticut 06037

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106

-4-

CERTIFIED (RRR)


