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On November 28, 198C,  John R. Vasconcellos filed with the Connecticut State
Board of Labor Relations (hereinafter the Board) a complaint against the Connec-
ticut Employees Union Independent (hereinafter the Union) alleging that the Union
had engaged in and was engaging in practices prohibited by the Act Concerning
Collective Bargaining for State Employees (hereinafter the Act). This is Case No.
SUPP-6179. On the same day, Vasconcellos filed a related complaint against his
employer, the State of Connecticut. This is Case No. SPP-6177. The two cases were
consolidated for hearing. The substance of Case No. SUPP-6179 was that the Union
breached its duty of fair representation by its failure to process a grievance on
behalf of the complainant.

After the preliminary steps had been duly taken the matter came before the
Board for hearing on July 7, 1981 at which time the parties appeared, were repre-
sented, and were fully heard. At the hearing, Case No. SPP-6177 was dismissed.
Both parties filed written briefs on Case No. SUPP-6179.

On the basis of the whole record before us we make the following findings of
fact, conclusions of law, and order.

Findings of Fact

1. The Union is an employee organization within the meaning of the Act.

2. The State is an employer within the meaning of the Act.

. 3. Vasconcellos is an employee of the State at the University of Connecticut
at Storrs. He is a member of the Union and of the NP-2 bargaining unit represented
*by the Union.

4. Henry Bouley is an employee of the State at the University of Connecticut
at 'Stows. He is also a member 07 the Union and of the NP-2 bargaining unit repre-
sented by the Union.



5. Bouley's position at the University is Building Services Foreman.

6. At some time prior to*the filing of the complaint, Vasconcellos had
worked under the direct supervision of Henry Bouley.

7. On November 16, 1980, Vasconcellos, his wife, and three other bargaining
unit members went to a Union meeting. After the meeting they spoke with Salvatore
Perruccio, the Union president, concerning problems they were having with Bouley.

8. At the time of'the November 16, 1980 meeting, Vasconcellos was no longer
working under Bouley's supervision.

9. In Vasconcellos' view, the purpose of the meeting was to convince Mr.
Perruccio to represent him and his co-workers before management (i.e., the State)
concerning their problems with Bouley. Although Vasconcellos never specifically
asked Perruccio to file a grievance against Bouley, that was clearly his intent.

10. It is not clear from the record whether Vasconcellos' co-workers were
under Bouley's supervision on November 16, 1980.

11. At some time prior to the November 16, 1980  meeting, the Union had filed
several grievances on behalf of Bouley. These grievances dealt with an unsatis-
factory service rating that Bouley had received.

12. Perruccio stated that in view of the fact that Bouley was no longer
Vasconcellos' immediate supervisor ' . ..maybe the problem would resolve itself."
Perruccio then offered his home phone number and suggested that if any subsequent
problems arose he should be called personally. This offer was not standard prac-
tice. Normally, if an individual had a problem, he would contact his building
steward or the staff representative assigned to the facility.

13. Perruccio further stated he "would not go to management to have L~oule~~
punished because I have no facts and if I did have the facts I would not do that

$a,: JX:
I would try to sit down with you and Mr. Bouley to iron it out."

14. Vasconcellos did not contact Perruccio or any member of his organization
subsequent to this conversation , nor did he himself file a grievance.

Conclusions of Law

1. In the absence of conduct which is arbitrary, discriminatory, or taken
in bad faith, a union will not be held to breach its duty of fair representation
by failing to file a grievance on behalf of one bargaining unit member which.is
adverse to another bargaining unit member.

2. The evidence in this case does not support a finding that Perruccio's
decision not to file a grievance was arbitrary, discriminatory or taken in bad
faith.

3. Neither the State nor the Union acted in violation of the Act.

Discussion

The issue before us is whether or not Perruccio's conduct constitutes a breach
of the Union's duty of fair representation. The thrust of Vasconcellos' complaint
as we understand it is as follows: Vasconcellos felt that Bouley, when he had been
Vasconcellos' foreman, had been harassing him; that when he went to Perruccio to
seek help, Perruccio would not listen and stated that Bouley "...can do anything he
wants any time he pleases without question "; and that Perruccio failed to take any
further action (e.g., file a grievance) on Vasconcellos' beha.f.  This conduct,
Vasconcellos alleges, shows a bias in favor of Bouley and discrimination against
Vasconcellos.

The scope of the Union's‘duty of fair representation has been developed
. through a series of cases decided by the U. S. Supreme Court. Vaca v. Sipes, 386
. U.S. 171 (1967); Humphrey v. Moore, 375 U.S. 335 (1964); Ford Motor Co. v. Hoffman,

345 U.S. 330 (1953). The standard by which union conduct toward a bargaining unit .
member is-.measured  is whether the union's action I' . ..is arbitrary, discriminatory,

and in bad faith," Vaca v. Sipes, supra, p. 190. This general standard has been

-2-



adopted by this Board. City of Bridgeport (Kenneth Brownl,  Dec. No. 1963 (1980)*;
City of New Haven, Dec. No. 1794 (1979); Michael Bobko (Stratford), Dec. No. 1946
1979); City of New Haven, Dec.-No.  1275 (1975); City of New Britain, Dec. No. 1131-A
1974); City of Ansonia, Dec. No. 1186 1974); Waterbury Police, Dec. 1173 (1973);

Ansonia Bd. of Ed., Dec. No. 1141 (1973); City of Hartford, Dec. No. 1085 (1972).

The obligation of the exclusive bargaining representative to represent all
employees in the bargaining unit without discrimination does not imply that it
lacks freedom of action. As the Supreme Court stated:

The complete satisfaction of all who are represented is hardly
to be expected. A wide range of reasonableness must be allowed a
statutory bargaining representative subject to complete good faith
and honesty of purpose in the exercise of its discretion.

Ford Motor Co. v. Hoffman, supra, p. 338.

The duty recognizes that some decisions of the bargaining rep sentative may
have unfavorable effects upon some members of the bargaining unit. In City of
New Britain, Dec. No. 1131 (1973),  we were presented with the question of whether
the union's failure to process several grievances to conclusion was a breach of
the duty of fair representation. There we stated ' . ..that  a union has discretion
whether to file a grievance and how to dispose of it even where the grievance has

. -merit:(in  the sense that it is not.frivolous),  so long as the union acts in good .._ _- i
faith and without discrimination."**

VasconcellosLargument  that Perruccio illegally discriminated against him...
because he failed to process a grievance for Vasconcellos or take some other
action against Bouley is based upon a fundamental misunderstanding of the duty
of fair representation. In handling the matter, Perruccio had the discretion to
decide whether or not to file a grievance on Vasconcellos' behalf, absent some
showing of arbitrariness, bad faith, or hostile discrimination.*** There was no
such showing here. The only evidence presented concerning the conversation on
November 16, 1980, was the testimony of Mrs. Vasconcellos and Perruccio. With
one exception that testimony appears to be consistent.**** The substance of the
testimony is that Perruccio felt that Vasconcellos did not have any facts that
would be grievable under the contract and that since Bouley was no longer Vascon-
cellos' supervisor, maybe the problem would disappear. Perruccio also stated that
if any further problems arose, Vasconcellos should call him personally. As far as
the harassing acts that Bouley is alleged to have committed, the testimony was
vague and insubstantial. From it, we are inclined to agree with the characteriza-
tion of the assistant agent, Kenneth Hampton, in his recommendation for dismissal
that the problem between Bouley and Vasconcellos appears to be little more thanII . ..a kind of low level inter-personal friction between the two men completely
detached from their roles as supervisor and worker." More importantly, the record
lacks any facts to infer that Perruccio failed to act on Vasconcellos' behalf due
to hostile motives.

Perruccio also testified that he would never file a grievance on behalf of
one bargaining unit member against another, and would attempt to resolve it
informally. Perhaps Perruccio did not mean to overstate the issue so strongly.

* In the Brown case we held that under the Municipal Employee Relations Act
negligent action by the union would not be sufficient to show a violation of the 3
duty of fair representation'. Purposeful discrimination must be proved. This
conclusion was based upon the language of Section 7-468(c) of that Act. This same
language appears at Section 5-271(c) of the State Act and therefore the same con-
clusion is appropriate under the State Act.

** We should note that Sec. 5-271(d) of the Act grants to an individual employee
the right to present a grievance without the intervention of the employee repre-
sentative if he so desires, so long as the employee organization is given notice.
Thus if the union fails to file a grievance for a bargaining unit member, that
member could still have his grievance decided on the merits.

*** See cases cited, supra.‘

**** Mrs. Vasconcellos claims that Perruccio stated that Bouley "...a~  foreman
can do anything he wants, any time he wants without question." Perruccio den&
making such a statement.
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Nevertheless, we feel compelled to clarify what we believe to be a misconception
on his part of the duty of fair representation. As we stated earlier in this
decision, the union has the discretion to process or not to process a grievance.
However,,that decision must be hased on some reasoned basis. Johnson v. American .
Postal Workers, 102 LRRM 3089 (Dist. Ct. D. C. 1979); Griffens v. U.A.W., 469 k
2d 181, 81 LRRM 2485 (4th Cir. 1972). If the union fails to process an otherwise
valid grievance merely because the aggrieved bargaining unit member has interests
that appear antagonistic to a previously filed grievance by another bargaining
unit member, it denies to the latter individual his right to have his claim
reasonably assessed on its merits. Such a first in time, first is right standard
could constitute the type of purposeful and arbitrary discrimination which is
clearly a breach of the union's duty of fair representation.

Faced with competing claims among bargaining unit members, a union could
properly take a position supporting the bargaining unit member it felt had the
more meritorious claim and against the adverse claim of the other bargaining
unit member. As long as the decision is based upon relevant considerations and
not upon capricious or arbitrary factors, the decision would not run afoul of
the duty of fair representation. Humphrey v. Moore, 375 U.S. 335, 55 LRRM 2031
(1964). On the other hand, if the union felt that both bargaining unit members
had valid claims and could not in good faith select one bargaining unit member's
case over the other, it could process both grievances (even to arbitration) by
assigning a separate union representative to each case and having each act inde-
pendently of the other in the representation of his respective grievant. This
approach would not violate the Act.*

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for State
Employees, it is

ORDERED, that the complaints filed herein be, and the same hereby are,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y
s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

* Another approach to this type of problem is illustrated in Crusco v. Fisher &
' Brother, Inc., 99 LRRM 2771 (1978).
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