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Statement of the Case-

On January 23, 1981, Local 1303 of Council #4, AFSCME, AFL-CIO (Council #4)
filed a petition with the Connecticut State Board of Labor Relations (Labor
Board) seeking to represent a bargaining unit comprising the custodial, employees
of the Wilton Public Schools (School Board). The petition identified Civil
Service Employees Affiliates, Inc. (CSEA, Inc.) as another labor organization
claiming to represent the above-mentioned unit.

After the preliminary administrative steps had been taken, the matter came
before the Labor Board for hearing on May 18, 1981, at which time the parties
appeared and were fully heard. Written briefs were filed on behalf of Council
#4 and CSEA, Inc.

findings of Fact

1. The School Board is a municipal employer within the meaning of the
Municipal Employee Relations Act (the Act).

2. CSEA, Inc. is an employee organization within the meaning of the Act
and claims to represent the unit of custodial employees of the School Board.

3. Council #4 is, an employee organization withiri  the meaning of the Act.

4. The School Board and CSEA,  Inc. engaged in contract negotiations in
November, 1977.

5. The negotiations resulted in a contract effective for the period July 1,
1978 to June 30, 1981.

6. In February, 1980, CSEA, Inc. requested that the contract be reopened
on the sole question of salary. The School Board agreed.



7. The negotiations resulted in an extension of the duration of the
contract to June 30, 1982.

8. On January 23, 1981, Council #4 filed a petition with the Labor Board
requesting that it be certified as the exclusive bargaining representative of
the custodial unit.

Discussion

The issue in this case is whether the petition filed by Council #4 was
timely filed or whether it was barred by the extended contract (Ex. 2). Council
#4 argues that under the premature extension doctrine developed by the National
Labor Relations Board the extended contract could not on the facts of this case
operate as a bar to the petition. Council #4 urges us to adopt that doctrine.

The premature extension doctrine is a means by which the NLRB has sought
to prevent incumbent unions from prematurely extending an existing contract and
thereby thwarting the opening of the window period during which a petition
challenging the status of the incumbent union as exclusive bargaining agent
could otherwise be filed.

"The primary purpose of the premature extension doctrine is
to protect petitioners in general from being faced with pre-
maturely executed contracts at a time when the petitioner
would normally be permitted to file a petition." Morris,
The Developing Labor Law (1971) pp. 179-180.

Simply put, a prematurely extended contract does not act as a bar to a peti-
tion. The doctrine has no effect on an otherwise untimely petition. According
to NLRB's  interpretation of the National Labor Relations Act, to be timely a
p,etition  ordinarily must be filed no more than ninety and no less than sixty
days before the expiration date of the existing contract or after that contract
has expired and before a new contract has replaced it. In Deluxe Metal Furniture
co.9 42 LRRM 1470 (1958),  the NLRB stated the premature extension doctrine and
its exceptions as follows:

"A contract will . ..be  considered prematurely extended if during
its term the contracting parties execute an amendment thereto
or a new contract which contains a later terminal date than that
of the existing contract, except when executed: (1) during the
60 day insulated period preceding the terminal date of the old
contract; (2) after the terminal date of the old contract if
notice by one of the parties forestalled its automatic renewal
or it contained no renewal provision; (3) at a time when the
existing contract would not have barred an election because of
other contract bar rules."*

Although we have not in any past case explicitly adopted the premature
extension doctrine, we have recognized the merit of such a stricture. In Town
of Manchester, Dec. No. 813 (1968),  we stated that "a petition would not bebarred
by the negotiation of a new contract prior to the end of the time for filing a
petition.... The challenging union could not be blocked by the incumbent union's
premature renewal of the contract." We believe that ,the premature extension doc-
trine presents a sensible rule. It protects the employees' right to choose their
collective bargaining representative and the challenging union's right to file
election petitions. At the same time, the doctrine goes no further than the con-
tract bar rule itself in its affect on the stability of collective bargaining
relationships. Town of Manchester, supra.**

In the present case, there is no doubt that CSEA, Inc. and the School Board
prematurely extended the contract. By its terms the contract was not to have
expired until June 30,. 1981. The salary reopener negotiations which turned into

* See also Miles Square Health Center, 92 LRRM 1095 (1976); New En land Tel
and Tel. Co., 72 LRRMmdwin Auto Co., 72 LRRM 105-7-&m+
LRRM 1040 (1969); and St. Louis CorfiMills,  67 LRRM 1017 (1967).

** See also Darcy,  Foy, James and Kingston, Connecticut Labor Relations Statutes
and Decisions: Differences from Federal Law,9 Conn. Law Rev. 515, at 541 (1977).
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a renegotiation of the duration of the entire contract began in February, 1980,
approximately one and a half years prior to contract expiration and approximately
one year prior to the time when negotiations for a new contract under the Act
most often begin.* As a result of this premature negotiation, the contract was
extended another full year to June 30, 1982.

In applying the premature extension doctrine to the present case, we must
first determine whether Council #4's  petition would have been timely under the
unextended contract. The petition was filed five months and one week prior to
expiration of the unextended contract. Recently, we held that the window period
during which a petition may be filed shall be the period of thirty days starting
with the date the incumbent union notifies the employer that it wishes to begin
successor contract negotiations. Woodstock 8d. of Ed., Dec. No. 1992 (1981);
see also American School for the Deaf, Dec. No. 2047 (1981). We also held in
Woodstock that in order for the window period to open and then expire after thirty
days, the incumbent union must show that the membership had knowledge that there
had been a request for successor negotiations. In the present case, there was no
showing that the membership knew or should have known that the salary reopener
negotiations would have resulted in extension of the contract. For that reason
at least there was no window period resulting from the salary negotiations. Obviously,
there could have been no window period resulting from a request to negotiate during
the five or six months prior to June 30, 1980 (the expiration date of the unextended
contract) because there was no request to negotiate, Therefore, under the peculiar
facts of this case, the Woodstock rule is of no assistance in determining whether
Council #4's petition would have been timely but for the premature extension of the
contract.

An alternative to the Woodstock approach to determining the window period
under our contract bar doctrine-been to set that period as the thirty-day period
before the time when negotiations for a successor contract would norma  ly begin.
That time is ordinarily established by the existing contract or by past practice
between the parties. In the event that neither of these sources provide guidance,
we have indicated that we may look to the neqotiation timetable set forth in the
Act. See Town of Manchester, supra, and &, supra. The record shows that the
contract did not soecifv when renesotiation for a successor contract should begin
and there is no established practice shown. Section 7-473b of the Act sets forth
a mandatory timetable for negotiations. This timetable requires that parties begin
their successor contract negotiations at least 120 days prior to contract expira-
tion. In the present case this would have been March 3, 1981. Therefore, the
present petition would have been timely filed during the month of February, 1981.
The petition was in fact filed on January 23, 1981. Therefore, strictly speaking,
the peti,tion  was filed approximately one week early, but we do not find ,this  to be
a fatal defect under the circumstances of this case. Because of the premature
extension, there was no possible prejudice to CSEA, Inc. or the School Board
deriving from the early filing. Under these unique circumstances, the policies
of the Act do not require a finding that the petition was untimely filed.

Finally, it should be emphasized that the only reason the Woodstock test was
not anDlied to determine the window oeriod in the nresent case is because the pre-
mature'extension made that test impossible to apply to the facts of the case. In
the normal case, we shall continue to apply Woodstock as the appropriate test to
determine the existence of the timely period for filing a petition under our con-
tract bar doctrine.

* We have recognized that the l,ead  time for negotiations in the municipal sector
in Connecticut is often five to six months before contract expiration. See Darcy,
supra, quoting'Town of Manehester, supra, and Section 7-473b of the Act.
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DifCCtibn of'E1CCtion

By virtue of and pursuant to the power vested 1n the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is hereby

DIRECTED that an election by secret ballot shall be conducted under the
auspices of the Agent of the Board wIthin thirty (30) days of the issuance
hereof among all custodians, head custodians and maintenance personnel, but
excluding the head custodians at Miller and Driscoll elementary schools and
Wilton High School, seasonal, substitute and temporary employees, who were on
the payroll on January 23, 1981, the date of the filing of the petition, and
who are on the payroll on the date of the election, to determine whether they
desire to be represented for the purposes of collective bargaining by Local
1303 of Council #4, AFSCME, AFL-CIO -or- Civil Service Employees Affiliates,
Inc. -or- No union.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY
s/ Kenneth A. Stroble

Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

TO:

Theodore W. Foot, Superintendent
Wilton Public Schools
101 Old Ridgefield Road, Box 277
Wilton,  Connecticut 06897

Edward Desmond, Business Manager
Wilton Public Schools
101 Old Ridgefield Road, Box 277
Wilton, Connecticut 06897

Victor Schoen, Esq.
646 Prospect Avenue
Hartford, Connecticut 06105

Peter Thor, Staff Representative
Council #4, AFSCME, AFL-CIO
742 Worthington Ridge
Berlin, Connecticut 06037

J. William Gagne, Jr., Esq.
207 Washington Street

Hartford, Connecticut 06106

William S. Zeman, Esq.
18 North Main Street
West Hartford, Connecticut 06107

Joseph Carosella, Representative
CSEA, Inc.
760 Capitol Avenue
Hartford, Connecticut 06106

CERTIFIED (RRR)

CERTIFIED (RRR)

CERTIFIED (RRR)
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